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PUBLIC CORPORATIONS AS CROWN SERVANTS 
By J. A. G. GrirritH 


HE increasing use of the public corporation as an instrument of 

management both for industry and for other social purposes makes 
urgent an examination of its legal status, powers, and obligations. Only one 
small part of the whole problem is here considered: the relationship of the 
public corporation to the Crown. Clearly the significance of this relationship 
has been enhanced by the passing of the Crown Proceedings Act, 1947. The 
advantages in litigation which attached to the status of Crown servant have 
to a large extent been removed; but several remain to limit the liability of 
the Crown and its servants. These limitations on liability are, in practice, 
more important to the subject who wishes to sue an incorporated Crown 
servant than is the new fact of Crown liability, for, under the earlier law, 
the theoretical difficulties in obtaining adequate compensation from the 
Crown could often be overcome. 

There are certain public corporations which are undoubtedly Crown 
servants. Whatever may be thought of the contentions advanced below that 
certain of the new corporations are in this category, it seems inconceivable 
that the courts will exclude from it those bodies which have been designated 
‘authorised Government departments” for the purposes of the Crown Pro- 
ceedings Act." These bodies include the Forestry Commission, which is 
discussed below, the War Damage Commission, the Commissioners of 
Crown Lands, the National Assistance Board, the Public Works Loan 
Board, and the Tithe Redemption Commission. If some corporate bodies 
(apart from those ministers who are corporations sole) are likely to be 
accepted by the courts as Crown servants, it seems desirable that some 
criterion of distinction should be evolved. 

This study considers, first, the effect of the earlier decisions and, secondly, 
the changed emphasis in the more recent decisions. Finally an attempt is 
made to assess the value of the criteria which have been applied and, by 
reference to some of the new public corporations, to suggest the ways in 
which the necessary distinctions can be drawn. 


‘S. 17, and (1947) London Gazette, no. 38140, p. 5759 
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I. THe EaruierR DEcISIONS 


The first group of cases concerns various corporate bodies and individuals 
who sought to establish that they were not liable to pay the poor rate im- 
posed by an Elizabethan statute.’ “It is admitted,” said Ashurst J. in 1788,° 
“that neither the possessions of the Crown, or of the public, are liable to 
be rated for the poor.” Two arguments, not always clearly distinguished, 
were advanced by claimants for exemption. The first was that the premises 
sought to be rated were occupied by Crown servants and that the statute 
did not bind the Crown. The second was that the occupation was not bene- 
ficial since no benefit was derived by the person or body from whom pay- 
ment of the rate was sought. If the premises were inhabited in fact by a 
Crown servant as such, they were generally occupied in law by the Crown. 
Thus the property rated, in the case from which the dictum of Ashurst J. 
is taken, was a regimental stable and the claimant for exemption was the 
colonel. As the court observed, and as Lord Kenyon C.J. subsequently 
stressed,* he was not the legal occupier. In 1790, in Eckersall v. Briggs, 
Grose J., who had concurred in the decision of 1788, said that the ground 
of that decision was that “the stables were considered as the stables of the 
public.”® There was therefore a tendency to regard either Crown occupation 
or occupation for the public, or occupation which was not beneficial, as a 
sufficient reason for exemption from liability. In 1803, Lord Ellenborough 
C.J. said: “The principle to be collected from all the cases on the subject 
is, that if the party rated have the use of building or other subject of the rate 
as a mere servant of the Crown, or of any public body, or in any other respect 
for the mere exercise of public duty therein, and have no beneficial occupa- 
tion of or emolument resulting from it in any personal and private respect, 
then he is not rateable.”* It cannot therefore be deduced, whenever an 
individual or body, having public functions, was exempted from liability 
to pay the rate, that the ground was Crown service. The officials of a prison, 
occupying premises within the walls;‘ a porter and a storekeeper to the gun 
wharf of Portsmouth and the lieutenant-governor of the town;* police con- 
stables inhabiting premises for the protection of the public and those inhabit- 
ing gaols, county and assize courts® were all equally exempt with those sought 
to be rated for occupation of premises taken on lease by the postmaster- 
general for use as a post office."® The persons, sought to be rated, were not 

*43 Eliz. I, c. 2. For a discussion of some of these earlier decisions see G. E. Robinson, 
Public Authorities and Legal Liability (London, 1925), chap. n. 

*Lord Amherst v. Lord Sommers, (1788) 2 T.R. 372, 375. 

*R. v. Hurdis, (1789) 3 T.R. 497, 498; Eckersall v. Briges, (1790) 4 T.R. 6, 9. 

*(1790) 4 T.R. 6, 10 

*R. v. Terrott, (1803) 3 East 506, 513-4. 

R. v. Shepherd, (1841) 1 Q.B. 170; Gambier v. Lydford Overseers, (1854) 3 El. & 
BI. 346. 

"R. v. Stewart, R. v. Stainsby, R. v. Breton, (1857) 8 El. & Bl. 360, 370, 375. 

“Lancashire JJ. v. Overseers of Stretford, (1858) El. Bl. & El. 225; Hodgson v. Local 


Board of Carlisle, (1857) 8 El. & BI. 116: R. v. Manchester, (1854) 3 El. & BI. 336 
"Smith v. Guardians of Birmingham, (1857) 7 El. & BI. 483 


——E 
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clearly Crown servants in all these cases.’ In 1792, in R. v. The Commis- 
sioners of Salter’s Load Sluice, Lord Kenyon C.J. held the property was not 
rateable because “the trustees have a bare, naked trust, not coupled with any 
interest . . . without any personal advantage.”** In 1827, in R. v. Liver- 
pool, a dock company was held not to be rateable in respect of its property 
because, as Lord Tenterden C.J. said, “The trustees were not occupiers in 
the ordinary sense of the word, and no profit was received for the use of any 
person.’”?* 

There were, perhaps, certain advantages to the public from such judicial 
attitudes; there were also, no doubt, certain advantages to private persons; 
but there were most decided disadvantages to other ratepayers. The exten- 
sion of the exemption to cover individuals and bodies having public func- 
tions had to have a limit. The word “public” had to be arbitrarily restricted 
in meaning. By the middle of the nineteenth century, the older cases had to 
be applied to the emerging public authorities and, in 1852, in Birkenhead 
Dock Trustees v. Birkenhead Overseers, a halt was called. The trustees of the 
Birkenhead Docks, who had extensive powers of management and of levying 
tolls, were held liable to pay the poor rate. Lord Campbell C.J. observed 
that to exempt the trustees “would operate as a great hardship upon the 
ratepayers of the township,” for formerly the premises were rated. “Still,” 
he continued, “we are only to consider what the law upon the subject is.’”* 
The Salter’s Load Sluice and Liverpool Cases seemed to stand between the 
Chief Justice and the decision he clearly wanted to deliver. He distinguished 
the Salter’s Load Sluice Case by holding that the decision there turned on 
the interpretation of the local act. That act directed the tolls “to be applied 
and disposed of for the several uses and purposes of the said Act, and to no 
other use or purpose whatsoever.” The court in that case, said Lord Camp- 
bell, read this direction as prohibiting the application of any surplus from 
the tolls for the payment of the poor rate. Lord Campbell distinguished the 
Liverpool Case in similar fashion; there the local acts did not provide that 
the dock rates should not be applied to any other purpose than those speci- 
fied, but they did provide that after certain burdens had been discharged, 
the rates should be lowered. Therefore, as Lord Campbell said in the Liver- 
pool Case, quoting Lord Tenterden: “. . . any application of those rates 
to other purposes not specified, would be a direct violation of the statute.” 
In the Birkenhead Dock Case, the dock rates could within limits be varied 
and all sums received were to be applied for the maintenance of the dock, 
for the payment of officers and servants, for otherwise carrying the act into 
execution, and for the repayment of loans. “We are of opinion,” said Lord 
Campbell, “that these enactments are not sufficient to testify any intention 


“Mersey Docks and Harbour Board v. Cameron, (1865) 11 H.L.C. 443, 464-5 (per 
Blackburn J.). 


ie Eso, $92. 
*7 B. & C. 61, 70. 
(1852) 2 El. & BI. 148, 157. 
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of the Legislature to exempt the Birkenhead Docks from liability to con- 
tribute to the relief of the poor.”’’® 

Seven years later, in 1859, in Tyne Improvement Commissioners v. 
Chirton, Lord Campbell again stressed the financial hardship that would 
result to others if the dock in that case were exempt. While not prepared 
to reject the doctrine of “public” exemption, Lord Campbell observed that 
only a particular section of the public used the dock and that “the purposes 
of the occupation, and the application of the funds, cannot therefore be 
considered as exclusively public, in such a sense as to exempt the occupiers 
from rateability. This is not like the case of a Post Office, or a military store 
depot, where the purposes for which the property is occupied are purposes 
created by the government of the country.”'* Thus it appears that the 
notion of “Crown” exemption, having expanded itself to that of “public” 
exemption, was now restricted to “governmental” exemption. What was not 
clear, however, was whether the exemptions on “public” or “governmental” 
grounds were meant to imply that the bodies exempted were, because of one 
or other of these grounds, Crown servants and therefore exempt, or whether 
they were exempted on these grounds only because there was no “beneficial” 
occupation." 

In retrospect, all these cases seem to lead to the judgments delivered in 
1865 in Mersey Docks and Harbour Board vy. Cameron. Blackburn J." 
delivered the opinion of the majority and held that the board were liable 
to be rated. He distinguished three classes of bodies having “public” pur- 
poses. In the first class he placed those bodies which are clearly part of the 
central government, such as the departments of state; these he regarded as 
Crown servants and as exempt from the rate. In the second class he placed 
those other bodies which had been excused from the rate, such as the occu- 
pants of local police stations, assize and county courts, judges’ lodgings, 
and jails. In these cases, said Blackburn J., it is “difficult to maintain that 
the occupants are, strictly speaking, servants of the Sovereign. . . . But the 
purposes are all public purposes, of that kind which, by the constitution of 
this country, fall within the province of Government, and are committed 
to the Sovereign, so that the occupiers, though not perhaps strictly servants 
of the Sovereign, might be considered in consimili casu.”'’ In the third class 
were the remaining bodies having public purposes; these Blackburn J. re- 
garded as liable to pay the rate and it was into this category that the Mersey 
Docks and Harbour Board fell. Byles J., dissenting, put the clear alternative 
view. He said: “If property be occupied for the benefit, not of a number of 
individuals more or less defined, but for the benefit of the public at large, 


“Tbid., 159. 

"1 El. & Bl. 516, 524-5. 

"See also R. v. Baldock, (1845) 6 Q.B. 787; R. v. Longwood, (1849) Q.B. 116; R. v 
Harrogate Commissioners, (1850) 15 Q.B. 1012. 

**(1865) 11 H.L.C. 443, 460-82 

“Tbid., 464. 
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then it is not rateable. . . . Whether occupiers for the service of the general 
Government are exempt on the ground that they represent the Crown, may 
be doubtful. It should rather seem that they are exempt because they occupy 
for public purposes.’*’ In the House of Lords, Lord Westbury L.C. restated 
the majority opinion in these words: 


The only ground of exemption from the statute of Elizabeth is that which is 
furnished by the rule, that the Sovereign is not bound by that statute, and that 
consequently when valuable property“! (that is, prope rty capable of yielding 
a net rent above what is required for its maintenance) is sought to be exempted 
on the ground that it is occupied by bare trustees for public purposes, the public 
purposes must be such as are required and created by the government of the 


country, and are therefore deemed to be part of the use and service of the 
Crown.** 


This statement ignores the distinction drawn by Blac kburn J. between gov- 
ernment departments and those bodies “in consimili casu.”** 


Nearly twenty years later Lord Blackburn (as he had become) had an 
opportunity to reflect on the distinctions drawn in Cameron’s Case. The 
question to be determined was whether assize courts and a county police 
station erected by local justices were assessable for income tax or exempt 
as being Crown property. He apparently did not find the drawing of the 
distinction between the first and second classes any easier. In his words: 


I do not say that the assize courts, maintained by the county for the adminis- 
tration of the Queen’s justice in the Queen’s court are quite so clearly occupied 
by the servants of the Crown as those courts which are maintained by the Woods 
and Forests out of the general revenue of the country. Nor do I say that the 
police station maintained by the county for the maintenance of the police, is 
— so clearly occupied by the servants of the Crown as a barrack maintained 
by soldiers and paid out of the general revenues of the country. But I think 
there is great reason for saying that both are maintained for the purposes of the 
administration, or those purposes of the Government which are, according to 
the theory of the Constitution, administered by the Sovereign. If it was a new 
point .. . there would be considerable force in the argument that the county, 
occupying property in order to fulfil a duty to the Crown, which it is required 
to fulfil at its own expense, is not occupying [police stations] for the Govern- 
ment or in the service of the Government.** 


The dissenting opinion of Byles J. in Cameron’s Case seems to have been 
shared by Lord Wensleydale in 1866 in Mersey Docks and Harbour Board 
v. Gibbs* although he considered himself bound to follow Cameron’s Case. 


*Ibid., 484. 

“In London County Council v. Erith and Dartford Union Assessment Committee, 
[1893] A.C. 562, the principle was clearly stated that the question whether occupation 
was beneficial depended not on the making of a profit but on whether the premises had 
value. 

*(1865) 11 H.L.C. 443, 504-5. This view overruled the decisions in R. v. Commission- 
ers of Salter’s Load Sluice and R. v. Liverpool, supra. 

“For another examination of the dock cases see W. Sellar, “Government Corporations” 
in (1946) 24 Canadian Bar Review 393. 

“Coomber v. Berks J]., (1883) 9 App. Cas. 61, 69-70. 

*(1866) L.R. 1 H.L. 93. 
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The action in Gibbs’s Case was in tort against the board. Lord Wensleydale, 
had he considered himself free, would, it seems, have held the board not 
liable on the ground that a Crown servant is not vicariously responsible for 
the acts of his subordinates.** This, in fact, would have taken the opinion of 
Byles J. further, for that judge did not base his dissent on the ground that 
the board was a Crown servant but on the ground that bodies acting for 
the benefit of the public at large were exempt from the rate. Lord Wensley- 
dale found it difficult to say, in view of Cameron’s Case, that the board were 
“acting on behalf of the public for the public benefit.’’** His difficulty is not 
easy to understand for Cameron’s Case did not deny the public purposes of 
the board; it merely denied that the public purposes were governmental pur- 
poses. Lord Westbury in Gibbs’s Case rather obliquely pointed to this dis- 
tinction. Dealing with the argument that the board was not answerable for 
its subordinate employees, he said: “That may be quite correct where an 
officer, fulfilling a public duty, is directly appointed by the Crown, and is 
acting as a servant of the Crown; but it has no application to the case of 
trustees incorporated for the purpose of public works, and standing in rela- 
tion to the public in the way these trustees do in the present case.”’** 

A second group of cases in the earlier period concerned the Public Works 
Commissioners. R. v. McCann in 1868*° was another case on the poor rate. 
The commissioners were incorporated by statute and empowered to construct 
a bridge at Chelsea with money borrowed from the Treasury. The tolls taken 
were to be applied in payment of the expenses of the bridge, then in repay- 
ment of the loan; thereafter no toll was to be charged for foot passengers. 
The commissioners were held not liable to pay the rate “upon this plain and 
simple ground, that the occupation of this bridge is not a beneficial occupa- 
tion, that is, it is not an occupation by any individual or any body of persons, 
whether for private or for public purposes, but it is in contemplation of law 
an occupation by the Crown, being an occupation of a government depart- 
ment, or public board, as servants of the Crown, that is, on behalf of the 
Crown itself.”*° This is neither plain nor simple. It can be argued that the 
occupation of the commissioners was not beneficial and the occupation of 
the Mersey Docks and Harbour Board discussed above can be distinguished. 
It can also be argued that the commissioners were a body with governmental 
purposes and therefore to be regarded as Crown servants or in consimili casu. 
But to argue that the occupation was not beneficial because it was by Crown 
servants is a non sequitur. The question whether Crown property was bene- 
ficially occupied had never arisen because there was always the simpler 
ground for exemption of Crown property from the poor rate: that the 
Elizabethan statute was not expressed to bind the Crown. 

The next case contained a statement which was to cause considerable 


*Tbid., 124. *Ibid., 126 


"Ibid., 128. ”( 1868) L.R. 3 Q.B. 677 
”Ibid., 678-9. 
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confusion at a later date. In re Wood’s Estate in 1886*' was an action 
brought to determine the applicability of the Lands Clauses Consolidation 
Act, 1845 to a statute of 1855 which incorporated and empowered the 
Public Works Commissioners. The point was raised that the Lands Clauses 
Act did not bind the Crown. Lord Esher M.R. found it unnecessary to decide 
whether the commissioners represented or were the Crown. He said: “The 
Lands Clauses Act is brought into the Act of 1855 by reference, and the legal 
effect of its incorporation is this, that, the moment the later Act is passed, 
it must be considered that the Legislature have written into it the provisions 
of the Lands Clauses Act, and, if that be so, the Act of 1855, in dealing 
with these Commissioners, if they are to be taken to be the Crown, is dealing 
with the Crown itself.”*? Lopes L.J. advanced the same argument.** Unfor- 
tunately for future consistency, Lindley L.J. said, in the course of his judg- 
ment: ‘No authority has been cited to shew that this particular corporation, 
incorporated by the Act of 1855 for certain public purposes, is to be treated 
as the Crown.’’** One of the difficulties in considering the position of the 
Public Works Commissioners under the earlier acts is that they were incor- 
porated by different acts for different purposes. Nevertheless R. v. McCann 
might well have been considered relevant; but although cited by counsel, it 
was not mentioned in the judgments. 

In Graham v. Public Works Commissioners in 1901,*° the action was for 
breach of contract. Ridley J. held that the commissioners were liable because 
they had contracted for themselves and not as Crown agents. He quoted the 
dictum of Lindley L.J. set out above. Phillimore J. considered that the com- 
missioners were in the position of “officials who are to be treated as agents 
of the Crown but with a power of contracting as principals,’ a device 
which, he said, had been adopted to facilitate the conducting of business and 
to enable actions to be speedily brought without recourse to procedure by 
petition of right.*° In Roper v. Public Works Commissioners in 1915,** the 
defendants were sued in contract and tort. In a short judgment, Shearman J. 
said that the commissioners “are Government servants doing the work of the 
Government; in other words they are servants of the Crown.’’** He con- 
sidered himself bound by Graham’s Case so far as the claim in contract was 
concerned and therefore allowed the action to proceed; but the action for 
the tortious claims was stayed. In Public Works Commissioners v. Pontypridd 
Masonic Hall Co., Ltd. in 1920,** it was held that the Statute of Limitations 
did not prevent the commissioners from bringing their action since the statute 
did not bind the Crown. Bankes L.J. said: “I have no hesitation in coming 
to the conclusion that the plaintiffs are merely acting in their capacity as 
agents of the Crown.”’*° 


(1886) 31 Ch. D. 607. "Ibid., 619. 
*Ibid., 622. “Tbid., 621. 
=(1901] 2 K.B. 781. *Ibid., 790 
*(1915] 1 K.B. 45. reel, oe: 


"(1920] 2 K.B. 233. 
“Ibid., 235. See also Minister of Works v. Henderson, [1947] 1 K.B. 91. 
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So far as the English courts were concerned, therefore, the Public Works 
Commissioners were generally regarded as Crown servants or agents. The 
dictum of Lindley L.J. in Jn re Wood’s Estate was, in the view taken by the 
other two judges, obiter.*’ Graham’s Case raises a rather different question. 
Clearly a person whom I appoint as my agent may be continually making 
contracts of a personal nature, or for other principals, by which I am not 
bound; the limits of my authority are ascertainable. So also my servant must 
be acting within the course of employment before I am liable for his torts. 
How far are these principles applicable to statutory corporations performing 
public functions? A full answer to this question would depart too far from 
the subject of this study. But, briefly, it is suggested that a public corporation 
which is a Crown servant or agent is never vicariously liable in tort (since 
it has no servants) but is liable for torts which it commits itself or which it 
specifically authorizes.** In contract, it is less easy to see how such a public 
corporation can render itself liable. There is a danger, however, of begging 
the question. If it is assumed that the terms of the act which establishes the 
corporation determine whether it is a Crown agent, then it cannot act in any 
other capacity and can never be liable in contract. But if the question 
whether a corporation is acting as a Crown agent depends on the function 
which it is performing when the contract is made or on the subject-matter 
of that contract, then there may well be occasions when it can be said that 
the corporation is contracting on its own behalf. Ridley J. in Graham’s Case 
seems to favour this second view.** But Shearman J. in Roper’s Case seems 
to subscribe, illogically, to both views. 

There is little discussion, in the cases cited, of the assumption, where it was 
made, that the commissioners were Crown servants or agents. In R. v. 
McCann, Kelly C.B. referred to the commissioners as a “public board or de- 
partment of the government existing only under the appointment of the 
Crown, and under the authority of the Crown.”** In the court below, Black- 
burn J. had delivered the principal judgment. He revealed that part of the 
majority opinion which he had delivered in Cameron’s Case had been altered 
by the other judges; this was the part in which he referred to the second class 
of bodies, mentioned above, which were exempt from the poor rate, although 
not “strictly speaking’ Crown servants. “This exposition of the law is, there- 

“Of this dictum, G. S. Robertson, Civil Proceeding by and against the Crown (London, 
1908), 81, savs: “It is respectfully submitted that it would be for those who asserted that 
the Commissioners of Works were not the Crown to adduce authority, to that effect, and 
not for those who asserted that they were.” 

“See Atkin L.J. in Mackenzie-Kennedy v. Air Council, [1927] 2 K.B. 517, 532-3, 
where he thought that the contrary indication in Roper’s Case could only be explained on 


the ground that the action there was against the commissioners in a representative 
capacity. 

“Robertson, Civil Proceedings, 82, comments on this opinion “It is not easy to see how, 
if they made the contract (for the erection of a post office) in the course of their duty 
and for the purposes of the Government, they could possibly have been contracting for 
themselves, and not as agents for the Crown . . It is greatly to be regretted that the 
Crown did not proceed further with the case.” 

“(1868) L.R. 3 Q.B. 677, 681. 


ee 
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fore,” he said in R. v. McCann, “the deliberate act of the other judges, and 
it is a correct exposition.” He went on: 


In this case the legislature have enacted that a bridge shall be built, and instead 
of its construction being carried out by private enterprise or a private body, that 
it shall be built by the government out of the public funds. The legislature, 
therefore, create the Commissioners of Works and Buildings a special corpora- 
tion for that purpose; they invest them with powers to raise the money and to 
take tolls. . . . We have, therefore, a case in which a corporation is created in 
the servants of the Crown, for executing a private work out of public funds, 
which, by the theory of our law, has been granted to her Majesty, and is called 
the consolidated fund. Out of that fund the money is provided for carrying on 
the work, and into that fund the surplus from the tolls is to go, and conse- 
quently this is de facto an occupation by the servants of the Crown.*® 


Lush J. contented himself with the remark: “It appears to me that the bridge 
was a national undertaking. If the bridge were to be rateable, the Post Office 
and every similar establishment would be liable to be rated.’’*® 

It is clear that what most weighed with the courts was the fact that the 
Public Works Commissioners were a continuation of two ordinary govern- 
ment departments: Works and Buildings, and Woods and Forests. ‘The com- 
missions were, until 1874, incorporated on different occasions for different 
purposes and their changeling nature seems to account for the dictum of 
Lindley L.J. in In re Wood’s Estate. At all events the weighty argument in 
favour of their being regarded as Crown servants in the cases cited above 
was based on their historical origins.** 

The last case of the earlier period to be considered is Gilbert v. Trinity 
Corporation in 1886,*° and here again the argument from history was 
strongly advanced—but to the opposite effect. The action was in negligence 
against the corporation. In his judgment, Day J. said that Trinity House in 
which, by an act of 1854, were vested all lighthouses and beacons, had been 
a private body; he contrasted it with the great offices of state which were 
“emanations from the Crown” being “delegations by the Crown of its own 
authority to particular individuals.” He concluded: ‘That is not the case 
with the Trinity House, which has its nature and origin defined with suffi- 
cient clearness to enable us to say that at any rate it is in no sense an ema- 
nation from the Crown, nor in any way whatever a participant of any royal 
authority.’’** It is, however, one thing to say that a body which has emanated 
from the Crown is a Crown servant and quite another to deny that status to 
all bodies which have not so emanated. History is not the only criterion. The 
Judicial Committee in 1941 objected to the word “emanation” and were of 
opinion that “it would avoid obscurity in the future if the words ‘agent or 
servant’ were used in preference to the inappropriate and undefined word 


“( 1868) L.R. 3 Q.B. 141, 147. “Ibid., 148 
“See Robertson, Civil Proceedings, 75-83. “(1886) 17 O.B.D. 795. 
“Ibid., 801. 
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‘emanation.’ ”®° This is, with respect, a somewhat unfair criticism of Day J. 
He was attempting to state the reason why he could not hold Trinity House 
to be an agent or servant; he should not be asked to beg his own question. 

To summarize: the courts moved in this earlier period from a position 
where they were prepared to exempt bodies from liability to pay the poor 
rate because their purposes were broadly “public” to a position where ex- 
emption was only granted if the purposes were both public and governmen- 
tal. But where the purposes were public and governmental the bodies were 
not on that account invariably regarded as Crown servants; they might only 
be in consimili casu. The Public Works Commissioners were generally re- 
garded as Crown servants either as being a government department (by 
statutory provision or historical development) or as exercising governmental 
functions. No attempt was, however, made to define what purposes or func- 
tions are governmental. Lord Blackburn spoke, in 1865, of public purposes 
which “by the constitution of this country, fall within the province of Gov- 
ernment’! and, in 1883, of purposes of the government which are “accord- 
ing to the theory of the Constitution, administered by the Sovereign.’”** Such 
formulations do not, and are not meant to provide an answer to the ques- 
tion: Who is a Crown servant? 


II. THe More Recent DEcIsIONs 


The defendants in Cannon Brewery Co. Ltd. v. Central Control Board 
(Liquor Traffic) in 1918 were not incorporated. The members of the board 
were appointed by regulations made under the Defence of the Realm 
(Amendment) (No. 3) Act, 1915. The board was a “prescribed Govern- 
ment authority” in the words of the Act and it was given certain powers to 
enable it to control the sale and supply of intoxicants, including the power 
to acquire licensed premises compulsorily or by agreement. The board, under 
these powers, compulsorily acquired the plaintiffs’ premises and action was 
brought to determine whether the plaintiffs were entitled to compensation 
assessed under the Lands Clauses Act. Younger J. held that the board were 
“not in the position of the Crown so as not to be bound by the statute”; in 
support, he quoted the dictum of Lindley L.J. in Jn re Wood’s Estate, cited 
above, and said that the board was a body analagous to the Public Works 
Commissioners.** The Court of Appeal upheld this decision. Swinfen Eady 
M.R. said simply: “The defendants are not the Crown: see In re Wood’s 
Estate. The defendants are constituted by reg. 1 and consist of a chairman 
and such persons as the Ministry of Munitions may from time to time ap- 
point. The Board may sue and be sued, and has an official seal which is to be 
officially and judicially noticed.’** Bankes L.J., dissenting, held that the 


“International Railway Co. v. Niagara Parks Commission, [1941] A.C. 328, 343. 
"Cameron’s Case, (1865) 11 H.L.C. 443, 505. 

“=Coomber’s Case, (1883) 9 App. Cas. 61, 70 
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Board was not an “undertaking” within the meaning of the Lands Clauses 
Act.®* Eve J. followed the Master of the Rolls in adopting the dictum of 
Lindley L.J.°° The House of Lords confirmed the decision of the Court of 
Appeal. Lord Atkinson said: “I think this board set up by the Regulations 
cannot, though not incorporated, be considered as the Crown, and is there- 
fore bound by the Lands Clauses Act of 1845. . . . This conclusion is quite 
in harmony with the decision in In re Wood’s Estate.”** Lord Wrenbury did 
not think it necessary to add anything to what was said in the Court of 
Appeal on the point. He stated that he did not think the contention that the 
board should be regarded as the Crown could be maintained.®* Viscount 
Finlay and Lord Parmoor did not mention the matter. 

The reliance placed on In re Wood’s Estate does not appear to be justified. 
As shown above, the dictum of Lindley L.J. in that case was, in the opinion 
of the other two judges, not necessary to the decision. Certainly that dictum 
in itself is not strong enough to support the contention that the Public Works 
Commissioners were not Crown servants; and when it is compared with 
judicial dicta in R. v. McCann, Roper’s Case, and the Pontypridd Masonic 
Hall Case, its weakness is even more apparent. The courts which considered 
the Central Control Board Case no doubt examined In re Wood’s Estate 
because both cases concerned the interpretation of the Lands Clauses Acts. 
But the status of the board vis-a-vis the Crown was a much wider issue and 
involved the examination of other cases. It is suggested, for these reasons, 
that the Central Control Board Case is of doubtful authority and that the 
decision sprang from a desire to find a legal basis on which the payment of 
compensation could be enforced. It is certainly remarkable to find that a 
body described by statute as a “Government authority” can be held not to be 
a Crown servant. 

In Metropolitan Meat Industry Board v. Sheedy in 1927°° the question 
was whether a debt due to this statutory corporation was a debt due to the 
Crown. The Judicial Committee held that it was not. The board was estab- 
lished under the New South Wales Meat Industry Act, 1915, to maintain 
and control abattoirs and slaughter-houses, cattle sale yards, and meat mar- 
kets in the county of which the city of Sydney is a part. Previously, slaugh- 
tering had been carried on by private enterprise subject to the control of 
local authorities. The board, said their Lordships, 


are a body with discretionary powers of their own. Even if a Minister of the 
Crown has power to interfere with them, there is nothing in the statute which 
makes the acts of administration his as distinguished from theirs. That they were 
incorporated does not matter. It is also true that the Governor appoints their 
members and can veto certain of their actions. But these provisions, even when 
taken together, do not outweigh the fact that the Act of 1915 confers on the 
appellant Board wide powers which are given to it to be exercised at its own 

*Tbid., 129-32. “I bid., 137. 
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discretion and without consulting the direct representatives of the Crown. Such 
are the powers of acquiring land, constructing abattoirs and works, selling cattle 
and meat, either on its own behalf or on behalf of other persons, and leasing its 
property. Nor does the Board pay its receipts into the general revenue of the 
State, and the charges it levies go into its own fund. Under these circumstances 
their Lordships think that it ought not to be held that the appellant Board are 
acting mainly, if at all, as servants of the Crown acting in its service. 


In Rowell v. Pratt, in 1936, the Potato Marketing Board was held not to 
be a government department and a return made to the board was held not to 
be a state paper. The board was established under the Agricultural Market- 
ing Act, 1931, and was constituted under a scheme submitted to the Minister 
of Agriculture and Fisheries and approved by him. A scheme could be sub- 
mitted by any persons who satisfied the minister that they were substantially 
representative of producers in an area. The procedure is well known and 
does not require further elaboration here. Slesser L.J. pointed to the “volun- 
tary” nature of the board"' while Greene L.J. called it a “domestic executive 
body which the Legislature has thought fit to entrust with statutory pow- 
ers.”’** This latter description was adopted by the House of Lords.” 

The next case of importance was International Railway Co. v. Niagara 
Parks Commission in 1941.°* By an act of Ontario, three persons who had 
formerly constituted an unincorporated body, with two other persons ap- 
pointed by the lieutenant-governor-in-council, were incorporated as the 
Commissioners for the Queen Victoria Niagara Falls Park to establish, 
maintain, improve and develop certain lands which were vested in the 
commissioners as trustees for the province. The act conferred on the com- 
missioners various powers, most of which were subject to the control of the 
lieutenant-governor-in-council. These included power to raise a limited sum 
of money by the issue of debentures charged on the revenues of the com- 
missioners and guaranteed by the Crown by order-in-council. The action 
arose on a contract made by the commissioners and it was argued that the 
commissioners were “nothing more than an instrument of the Crown in all 
that they did,” that there was a close connection between the Crown and the 
commissioners who were required, in particular, to pay over to the consoli- 
dated revenue fund of the province any surplus revenues. It was further 
argued that the commissioners had contracted “on their own behalf as well 
as on behalf of and with the approval of the government of the province” 
of Ontario." In the court of first instance Kelly J. had held that the com- 
missioners had “no other capacity than that of Crown agent or servant.’®® 
The Court of Appeal for Ontario affirmed his judgment. The Judicial Com- 
mittee, reversing the decision, said: “The Acts of incorporation plainly con- 
stitute the commission as a corporation with a separate legal entity, and in 
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some, at any rate, of its powers it was obviously recognised that it would 
have contractual capacity separate from the Crown.’’** This statement seems 
to beg the question. Every corporation is a legal entity, and as such can enter 
into contracts. But if, by its nature, it is an agent, then the question arises 
whether it can contract otherwise than as an agent and, if so, whether it has 
done so in the particular instance under consideration. The capacity of a 
corporation to enter into contracts cannot determine its status. It was ob- 
served that the Crown’s guarantee of the debentures would be meaningless 
if the commission was not to be initially liable. The case turned therefore on 
the question whether the commissioners could validly contract “ton their own 
behalf” or whether their only capacity was to act as representatives of the 
Crown. It was decided that the former proposition was correct and that they 
could therefore be sued, as their act provided. This case follows, therefore, 
the line of reasoning in Graham’s Case. It does establish that the existence 
of a Treasury guarantee in no way indicates that a corporation is a Crown 
servant. 

Finally, in Tamlin v. Hannaford in 1949" the Court of Appeal held that 
the British Transport Commission established by the Transport Act, 1947, is 
not a servant or agent of the Crown and its property is thus subject to the 
Rent Restriction Acts. Denning L.J. gave the judgment of the Court. The 
learned judge observed that the commission, like an ordinary company, has 
defined powers, is directed by a group of men whose duty it is to see that the 
powers are properly used, may own property, carry on business, borrow and 
lend money, but the significant difference is that it has no shareholders to 
subscribe capital or have any voice in its affairs. Its money is borrowed and 
guaranteed by the Treasury. Its duty is to balance its accounts, taking one 
year with another, but not to make profits. The taxpayer is the “universal 
guarantor.” The protection of the interests of the taxpayer, the user and the 
beneficiary is entrusted to the minister of transport. 


He is given powers over this corporation which are as great as those possessed 
by a man who holds all the shares in a private company, subject, however, as 
such a man is not, to a duty to account to Parliament for his stewardship. It 
is the Minister who appoints the directors—the members of the Commission 

and fixes their remuneration. They must give him any information he wants, 
and, lest they should not prove amenable to his suggestions as to the policy 
they should adopt, he is given power to give them directions of a general nature 
in matters which appear to him to affect the national interest, as to which he 
is the sole judge, and they are then bound to obey. These are great powers, but 
still we cannot regard the corporation as being his agent, any more than a 
company is the agent of the shareholders or even of a sole shareholder. In the 
eye of the law the corporation is its own master and is answerable as fully as any 
other person or corporation. It is not the Crown and has none of the immunities 
or privileges of the Crown. Its servants are not civil servants, and its property is 
not Crown property. It is as much bound by Acts of Parliament as any other 
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subject of the King. It is, of course, a public authority and its purposes, no 
doubt, are public purposes, but it is not a government department nor do its 
powers fall within the province of government.®® 

His Lordship then pointed out that the railway companies have been amal- 
gamated under the Railway Executive, an agent of the commission, which 
is subject to the same rights and liabilities, including statutory duties, con- 
tractual obligations, and even some customary obligations, as were the com- 
panies. Execution can be levied against the property of the commission, 
whereas this is not possible against a government department. He then dis- 
tinguished the Territorial Army Association, on the ground that it concerned 
defence “which is essentially the province of government,” and the Post 
Office on the ground that the carriage of mail was a Crown monopoly long 
before the postmaster-general was incorporated. But, he said, “the carriage 
of passengers and goods is a commercial concern which has never been the 
monopoly of anyone.” Finally Denning L.J. said: 


The only fact in this case which can be said to make the British Transport 
Commission a servant or agent of the Crown is the control over it which is 
exercised by the Minister of Transport, but there is ample authority both in 
this court and the House of Lords for saying that such control as he exercises 
is insufficient for the purpose: see Central Control Board (Liquor Traffic) v. 
Cannon Brewery Co. When Parliament intends that a new corporation should 
act on behalf of the Crown, it, as a rule, says so expressly, as it did in the case 
of the Central Land Board by the Town and Country Planning Act, 1947, which 
was passed on the same day as the Transport Act, 1947. In the absence of any 
such express provision, the proper inference, in the case, at any rate, of a 
commercial corporation is that it acts on its own behalf, even though it is con- 
trolled by a government department.”° 


This important decision deserves careful analysis. The distinction drawn 
between a private and a public corporation and the enumeration of the 
“great powers’ of the minister amount to a statement of the case for holding 
the commission to be a Crown servant. The arguments that led the Court of 
Appeal to a contrary conclusion were these. First, that although its purposes 
are public purposes, it is not a government department nor do its powers fall 
within the province of government. This is clearly an echo of the distinction 
drawn by Blackburn J. in Cameron’s Case. To say that the commission is not 
a government department is to exclude it from the first of the classes set out 
by Blackburn J. To say that its purposes do not fall within the province of 
government is to exclude it from the second of those classes and to say that 
it is neither “strictly” a Crown servant nor in consimili casu. There is con- 
siderable difficulty in distinguishing between those bodies which are “govern- 
ment departments” and those which are not."' This question is indeed but a 
restatement of the whole problem being considered. To say that the purposes 
of a body do not fall within the province of government also needs consider- 


*Ibid., 23-4. *Ibid., 25. 
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able substantiation. The analogy with defence and with the Post Office gives 
little assistance; it may be conceded that bodies which are merely organized 
as a separate part of a power long exercised by the central government in the 
name of the King are Crown servants; but, unless Crown servants are to be 
limited to such royal emanations and are never to include new statutory cre- 
ations, this carries the argument no further. There is nothing inherently im- 
possible in the creation of a defence board with considerable independence 
of the cabinet. That defence, being concerned with external relations, must 
be organized on a national basis, is clearly an argument for neither one side 
nor the other. It is not difficult to contend that the organization of the coun- 
try’s internal transport arrangements on a national basis is as much within 
the province of government as the organization of the country’s defences 
against external enemies. Indeed the two are very closely related. Secondly, 
the argument from the position of the railways is no more conclusive. Crown 
servants have nghts and liabilities, statutory, contractual, and customary. 
Every minister is so entitled and so bound. That the nature of these rights 
and liabilities have not greatly changed when privately owned undertakings 
are taken over by a central authority under statute does not affect the ques- 
tion whether the power exercised by the Crown over that central authority, 
which was not exercised to the same extent over the privately owned under- 
takings, is such that the central authority is a Crown servant. Thirdly, the 
fact that execution can be levied against the commission is equally inconclu- 
sive. It might similarly be argued that, because the minister of transport 
could be sued in contract under the Ministry of Transport Act, 1919, that 
minister was not a Crown servant. Finally, the question of control by the 
minister is mentioned. Denning L.J. found that the control here exercised 
by the minister was insufficient and he quoted the Central Control Board 
Case in his support. It is no doubt true that the control exercised by the 
Crown over that “prescribed Government authority” was greater than that 
exercised over the British Transport Commission. The functions (mainly 
regulatory) of that board do not compare with those of the commission. But 
it is, with respect, difficult to agree with Denning L.J. that this case gave 
‘ample authority” in the Court of Appeal and the House of Lords for the 
proposition to be advanced. The weaknesses of the decision in the Central 
Control Board Case have already been set out. 


III. ConcLusIons AND APPLICATIONS 


It is possible to extract from the foregoing cases certain tests by which the 
question whether a public corporation is a Crown servant has been decided 
by the courts. The earlier cases suggest two tests. The first is whether the 
purposes of the corporation are “governmental”; the employment of public 
funds is sometimes held to indicate that they are. The second is whether the 
corporation is an historical emanation of the Crown; that is, whether it per- 
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forms functions previously performed by the King or his ministers. “‘Gov- 
ernmental” purposes are difficult to define but seem to have been related not 
so much to functions of government as to functions of the government. The 
analogy was institutional. If the argument from history does not assist (as 
where new bodies with new powers are created by statute), reference to 
governmental purposes is equally inconclusive. Both these tests are based 
on the functions performed by the corporation. They do not turn primarily 
on the relationship existing between the Crown and the corporation. It is to 
this relationship that the later decisions pay more attention. The extent to 
which the corporations could act without reference to the Crown was the 
basis of the decisions in the Metropolitan Meat Industry Case, Rowell v. 
Pratt and the Niagara Parks Commission Case. Similarly, in Tamlin v. 
Hannaford, the control of the minister of transport was described as the only 
fact which could be said to make the British Transport Commission a Crown 
servant or agent. 

The two earlier tests spring from a common foundation. They were cre- 
ated and applied at a time when the functions of government were consid- 
ered to be strictly limited. The idea of the wider state responsibility was 
beginning to be accepted in the first years of the twentieth century; for 
lawyers the first important date was 1911 when the National Insurance Act 
was passed. Even in 1907, Sir W. Harrison Moore could still say with little 
fear of contradiction: 


It is probably true that English law takes a rather restricted view of the func- 
tions of the state. When it passes beyond the obvious duties of a constitutional 
government as the preserver of order and administrator of justice, and em- 
barks upon enterprises having for their object the material moral or intellectual 
welfare of the community, the agencies upon which it casts these functions, 
though exercising them for national purposes, have readily been regarded as 
independent persons with the ordinary legal attributes." 


These two tests stem, therefore, from the common ideas of the nineteenth 
century as to the proper functions of government and the extent to which 
economic control was both possible and desirable. It is suggested that these 
tests will no longer suffice, and any notions of the proper limits of govern- 
mental or public administration must, for this purpose, be discarded. The 
earlier ideas were, in the nineteenth century, so rooted in the ground of 
society itself that they were not considered matters of political controversy 
among the judges. Today, the nature of the proper province of government 
is recognized as a matter for Parliament, not for the courts. 

The later test, based on the nature of the relationship between the public 
corporation and the Crown (in the shape of a minister or government de- 
partment) avoids the difficulties and ambiguities of the earlier ideas. It is 
analogous to the common law tests. The common law used to base its defi- 
nition of a servant on the nature of the control exercised by the master; 
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today, the existence of a contract of employment is generally accepted by 
the courts as sufficient proof of the master-servant relationship. This is the 
result, no doubt, of the growth of large-scale undertakings employing pro- 
fessional men—such as scientists, lawyers, and doctors—who are appointed 
because of their specialist knowledge, and of the increasing technical knowl- 
edge required of “manual” workers. But it is a fatal blunder to push private 
law analogies too far into the field of public law. The relationship of public 
corporations to the Crown is not to be found in any private agreement, but 
in a public act of Parliament. !t is a matter of status, not of contract. 

The statutory relationship of the Crown to the different public corpora- 
tions varies considerably. Some corporations enjoy a large amount of in- 
dependence of the Crown; others are treated almost as “employees” of the 
Crown. It is suggested that this distinction is significant and that in the test 
of “dependence” (as it is hereafter called) lies the answer to the problem. 

The relationship of the appropriate minister to the new public corpora- 
tions depends on the power of the minister to give directions, the degree of 
financial dependence of the corporations, their statutory powers, discretions, 
and duties, the ministerial powers over appointment, dismissal, and pay, and 
various other statutory provisions. From this point of view, the corporations 
fall into three groups. In the first group may be placed the commercial and 
industrial undertakings such as the National Coal Board, the gas, electricity, 
and transport corporations, and, with some reservations, the air corpora- 
tions.** The new town development corporations and the regional hospital 
boards have sufficient in common to form the second group.’* The third 
group is composed of the Forestry Commission, the Central Land Board, 
and the Agricultural Land Commission.** Even if the list is limited to cor- 
porations established since 1945, there are others which have not been men- 
tioned. But these are amongst the most important and present a sufficient 
diversity. 

The power of the minister to give directions to those in the first group is 
limited to the giving of directions of a general character in relation to matters 
appearing to the minister to affect the national interest; there is also a power 
of the minister to control generally programmes of reorganization and de- 
velopment involving substantial outlay on capital account and to supervise 
training, education, and research.” In the case of those in the second group, 
the power of the minister is greater. The duty of a regional hospital board 
is to administer hospital and specialist services on behalf of the minister, 
subject to and in accordance with the regulations and directions of the minis- 

*™Coal Industry, Nationalisation Act, 1946 (hereafter C.I.N.A.); Gas Act, 1948 (here- 
after G.A.); Electricity Act, 1947 (hereafter E.A.); Transport Act, 1947 (hereafter 
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“New Towns Act, 1946 (hereafter N.T.A.) ; National Health Service Act, 1946 (here- 
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ter."’ The new town development corporations are obliged to obtain 
ministerial approval for their plans, for compulsory purchase, and in other 
matters, and the minister may give directions restricting the exercise by 
the corporation of any statutory power given by the constituent Act or 
requiring the power to be exercised in a specified manner.’ Of those in the 
third group, the Central Land Board and the Agricultural Land Commission 
must comply with such directions of a general character as may be given 
them by the minister, while the Forestry Commission must comply with any 
directions given by the minister.“” 

Those corporations in the first group, with the exception of the air cor- 
porations which receive grants,” are required to balance their budgets, 
although the National Coal Board may receive advances from the minister 
for capital expenditure. The ministers and the Treasury can, however, ex- 
ercise control over the powers of the corporations relating to temporary 
borrowing, the issue of stock, reserve funds, and surplus revenues.” Neither 
the development corporations nor the regional hospital boards are revenue 
producing authories.“* They are therefore dependent on the ministers. The 
same is also true of the Central Land Board, the Agricultural Land Com- 


> though the last does derive some 


mission, and the Forestry Commission,~ 
income from the sale of timber.™ 

The statutory powers and discretions of the corporations in the first group 
are considerable. They extend over the whole field of activity delimited by 
the constituent acts. The functions of the corporations are broadly stated 
and general powers are given to enable the corporations to do anything 
which in their opinion is calculated to facilitate the discharge of those func- 
tions.“° To this the British Transport Commission is an exception; what it 
may and may not do is set out in detail and there is no general powers 
section.” In the case of the air corporations the minister may restrict the 
exercise of any of the statutory powers.*’ The functions of regional hospital 
boards and the development corporations are also broadly stated** but the 
boards have no corresponding general powers section. Development cor- 
porations are empowered “generally to do anything necessary or expedient 
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for the purposes of the new town or for purposes incidental thereto.’*® The 
powers of the Forestry Commission are specified and the 1945 Act trans- 
ferred to the minister the power to acquire land.”” The Central Board has 
certain limited functions.’ In neither case is there a general powers section. 
The Agricultural Land Commission may manage and farm certain land and 
is given general powers.”* 

The members of all the corporations are appointed by the minister con- 
cerned and may be dismissed by him."* The members of those in the first 
group are paid by the corporations; so also are the members of develop- 
ment corporations.”* The remainder, with the exception of the members of 
the regional hospital boards (who are only entitled to compensation for loss 
of earnings and to expenses) ,*° are paid by the ministers concerned. The 
amount to be paid is in all cases fixed by the minister, with Treasury 
approval. 

The regional hospital boards and the Central Land Board are declared by 
their constituent statutes to act “on behalf of the Minister.”*’ The boards 
are made expressly liable. In Tamlin v. Hannaford, Denning L.J. pointed to 
this provision relating to the Central Land Board as indicating that the 
board was to be regarded as a Crown servant.”* 

It is suggested that the three groups into which these corporations have 
been divided do indicate differing degrees of dependence. To distinguish one 
corporation from another is not, however, to determine whether any par- 
ticular corporation is sufficiently dependent to be classified as a Crown serv- 
ant. Analogy with bodies the status of which in this respect has been decided 
gives some assistance, but finally, in many cases and especially where the 
corporation is a comparatively new statutory departure from former prece- 
dents, the line to be drawn has to be arbitrary. 

The Central Land Board and the Agricultural Land Commission seem 
to be little more than corporate groups within the departmental structure. 
They exercise functions for their ministers by whom they are closely con- 
trolled and financed. Both these bodies form an integral and necessary 
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& O. 1947, no. 2294: A.A., s. 68. 

“C.I.N.A., s. 2(6); G.A., s. 5(6); E.A., s. 3(6); T.A., s. 1(7), sch. 2; A.C.A., sch. 1: 
ee 

"N.H.S.A., sch. 3 as amended by National Health Service (Amendment) Act. 
1949, sch. 

“F.A., s. 1(5); T.C.P.A., s. 2(4); A.A., sch. 9, para. 23. 

“N.HS.A., ss. 12(1), 13(1); T.C.P.A., s. 3(3). 

11950] 1 K.B. 18, 25. 

“In Earl Fitzwilliam’s Wentworth Estates Co. v. Minister of Town and Country Plan- 


ning, [1951] 1 K.B. 203, Birkett J. said that the Central Land Board “from most points 
of view may be regarded as a new government department” (211). 
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part of the general control exercised by the ministers under the Town and 
Country Planning Act, 1947 and the Agriculture Act, 1947, and are, it is 
submitted, servants of the Crown. At the other end of scale come those 
corporations in the first group. Their considerable financial freedom, the 
limited powers of ministerial direction with the consequent absence of minis- 
terial responsibility to Parliament, and the self-contained nature of the under- 
takings with their attendant powers, seem to indicate that these corporations 
are not to be regarded as Crown servants. 

The remaining bodies are the Forestry Commission, the development 
corporations and the regional hospital boards. The conservation of timber, 
the erection of new towns, and the administration of hospitals are, no doubt, 
functions with which the Ministers of Agriculture, of Housing and Local 
Government, and of Health are closely concerned but the corporations are 
not merely subsidiary pieces in a larger machine. On the other hand, they 
are far more closely controlled than are the corporations in the first group. 
In the course of the second reading of the Forestry Bill, in 1945, the Minister 
of Agriculture said: “The Forestry Commission . . . will be answerable to the 
Agricultural Ministers in person, direct without any intermediary. They have 
been given a clearcut status as the organisation through which the approved 
forestry policy of the Government will be carried out.” Moreover, the 
commission is an authorized department for the purpose of the Crown Pro- 
ceedings Act, 1947 and has been held to be a government department for 
the purposes of Scottish law.'®' For these reasons it is suggested that the 
commission, despite the fact that its undertakings are self-contained, is a 
Crown servant. 

Development corporations present a greater problem. In many ways, they 
are similar to local authoritics. In the details of their functioning thev are as 
independent as the Forestry Commission but it seems doubtful whether they 
are more independent. Sir Ernest Gowers, writing as Chairman of Harlow 
Development Corporation, put the relationship in these words: 


It is, of course, right and proper that [the] Ministry should exercise super- 
visory powers over Development Corporations. The Corporations are spending 
public money, and a Minister must be able to satisfy Parliament that the money 
is being spent wisely. The Act that created Development Corporations ex- 
pressly provided that certain of their activities need approval of the Minister. 
But from the fact that it placed on statutory Corporations the direct responsi- 
bility of wielding new powers, Parliament must be presumed to have intended 
that the degree of Departmental control must be different from what it would 
have been if the Department had been directly responsible for the enterprise. 
.. . The Corporation wishes to put on record that, in its opinion, its progress 
has been unnecessarily delayed and its expenses unnecessarily swollen by pro- 
longed scrutiny on the part of Ministry officials of matters of detail which might 
reasonably have been left to the Corporation’s discretion.'°* 


"410 House of Commons Debates, 5th Series, col. 1741 (Mr. R. S. Hudson). 


'" Forestry Commissioners v. Argyll County Council, (1950) S.L.T. 264. 
“Harlow Development Corporation, Third Annual Report (H.C. 7 of 1950-1 p. 103). 
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This passage leaves no doubt of the extent of departmental control. Yet 
in many ways the type of control is similar to that exercised over local 
authorities which have to submit for approval plans, proposals, and schemes 
indicating the ways in which they propose to carry out their statutory duties 
under acts relating to education, town and country planning, national assist- 
ance, and many other functions. The difference may perhaps lie in two 
factors. First, the minister chooses the site for the new town and appoints the 
members of the corporation; he has therefore a far greater initial control 
and responsibility than any minister has over the actions of local authorities. 
Secondly, development corporations derive nearly all their financial support 
from the minister, whereas local authorities are only aided by percentage 
and equalization grants and have the separate source of local revenue. It is 
therefore suggested, though with some hesitation, that development cor- 
porations are Crown servants. 

Finally, regional hospital boards perform functions primarily entrusted 
to the minister and they act on his behalf. There has been much political 
criticism of the close financial control exercised by the minister. This control 
must, moreover, determine matters of “policy”; especially is this so when 
directions are issued by the minister instructing boards to effect certain 
economies. In Tamlin v. Hannaford, as we have seen, Denning L.J. sug- 
gested that a body which exercises functions “‘on behalf of” a minister is 
to be regarded as a Crown servant. It is worth noting that local authorities 
under the National Assistance Act, 1948 exercise their functions “under the 
general guidance”’”* of the minister and it can be argued that this phrase 
indicates a lesser degree of dependence than “on behalf of.” Once again, 
the difficulties of deciding are apparent but it is suggested that regional 
hospital boards are sufficiently dependent on the minister of health to be 
regarded as Crown servants. 

These conclusions on the status of regional hospital boards and develop- 
ment corporations will not, it is realized, command universal support. Both 
groups of bodies are commonly regarded as distinct from the government 
departments which are concerned with their administration. On the other 
hand their status is like that of the Public Works Commissioners and unlike 
that of the Mersey Docks and Harbour Board. More important, the extent 
of central control over specialized bodies has grown enormously in the course 
of this century and it is suggested that the legal effect of this control has not 
been fully appreciated, and that, for example, there can be little doubt that, 
in certain of their duties, local authorities themselves and, even more, the 
officers of local authorities, to whom are delegated departmental functions, 
are Crown servants or agents. Departments may, of course, exert consider- 
able financial and other more indirect control without any alteration in the 
status of the controlled body. But there comes a point when the extent of 
this control does affect legal status and it is suggested that this point was 

3g. $9(2). 
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reached when regional hospital boards were created to exercise functions 
primarily entrusted to the minister of health on whose behalf they act under 
statute; and that development corporations act independently in so limited 
a field that they must be deemed to act on behalf of the minister of housing 
and local government. 

Against this analytical method of ascertaining the status of a public cor- 
poration, Professor W. Friedmann has lodged a strong protest.'°* He argues 
that the public corporation leads a double existence. He writes: “It is of 
the very essence of the conception of a public corporation . . . that it should 
have its own funds and be autonomous for purposes of management, effi- 
ciency, auditing and accounting, but that it should be responsible to Parlia- 
ment as its ‘shareholder’ representing the nation.”’'’’ Here Professor Fried- 
mann is particularly concerned to insist that the commercial corporations 

placed in the first group in this article) should not be regarded as Crown 
servants. On this there is no disagreement. Of development corporations and 
regional hospital boards he writes that “they are considered as more closely 
connected with Ministerial activities and are on the departmental budget.”’'”* 
Professor Friedmann further suggests that, where such “social service” cor- 
porations are closely linked with government departments in regard to 
finance and supervision, the section of the National Health Service Act, 
1946,'°* which makes regional hospital boards liable although they act “‘on 
behalf of” the minister, should be the model. This section further provides 
that the boards shall not be entitled to claim any privilege of the Crown in 
respect of the discovery and production of documents. The significance of 
these provisions is that they were enacted before the Crown Proceedings Act, 
1947 was passed. It seems likely that the provisions were inserted because 
the draftsman feared that the boards might be regarded as Crown servants. 
If the boards are properly so regarded, the effect of the provisions is doubt- 
ful. In particular, they do not deny to regional hospital boards the protection 
of the rule that statutes do not bind the Crown in the absence of an express 
or necessarily implied provision. Simply to make an incorporated Crown 
servant liable is no solution. There must also be statutory provisions making 
the corporation vicariously liable and excluding all the privileges and im- 
munities of the Crown. 

It is not clear from Professor Friedmann’s writings whether he wishes to 
deny to all public corporations the status of Crown servants.’’* This is the 
crux of the problem. The Crown is now liable but not to the full extent that 
a private individual or a corporation is liable. There are many excellent 

Legal Status of Incorporated Public Authorities” in (1948) 22 Australian Laz 
Journal 7. 

‘Tbid., 11. "*Tbid., 11-12. ets 

‘“In his earlier writings, Professor Friedmann drew a distinction “both for general and 
for legal purposes” between the industrial and commercial corporations and the social 
service corporations: see “The New Public Corporations and the Law” in (1947) 10 


Modern Law Review 233, 236-7. See also for a further discussion Professor Friedmann’s 
article entitled “The Shield of the Crown” in (1950) 23 Australian Law Journal 275. 
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social reasons for arguing that the coal, gas, electricity, transport, and air 
corporations should be liable and should not share the advantages of the 
Crown. It has been suggested above that there is also sufficient ground, 
according to the test of dependence, for the contention that these corpora- 
tions are not servants of the Crown. But it does not follow that there are 
equally good social or legal reasons for applying this principle to all public 
corporations whatever their function and whatever their relationship to the 
Crown. Some are utterly dependent, financially, on government departments 
and on Parliament. Some appear to be little more than institutionalized parts 
of government departments. At the back of the desire to hold that even such 
dependent corporations are not Crown servants seems to lie a dislike of the 
immunities and privileges which still adhere to the Crown. There is much 
to be said for this dislike. In particular, the rule that statutes are not binding 
on the Crown save where the Crown is bound expressly or by necessary 
implication has little foundation in authority and, in most cases, nothing to 
commend it.'’? The immunity of the Crown from the liability to pay taxes 
and rates also needs justification. But a case can be made out for the pro- 
tection of the Crown from the remedies of specific performance and injunc- 
tion (especially since declaratory judgments are available) and, in many 
cases, the privilege of the Crown in respect of the discovery and production 
of documents is not only defensible but desirable. In any event, dislike of 
Crown immunities and privileges, though often a laudatory motive for argu- 
ment, is not a broad enough base to carry a general denial of Crown service. 
There must, at least, be a rationalization of the sentiment and Professor 
Friedman, feeling perhaps that the situation is sufficiently novel to permit, 
or even to demand, the firm establishment of first principles, does not pro- 
vide that deductive argument by which the law conceals its novelties. 

Professor Glanville Williams has pointed out the difficulties which follow 
if such bodies as the Central Land Board are regarded as Crown servants''® 
and, while admitting that the question is one of “extreme nicety,”’'™’ has 
argued that even they can be treated as independent. He suggests that the 
fact that the Central Land Board is expressed to act “on behalf of’ the 
Crown is not conclusive as it can equally be said that an independent con- 
tractor acts “on behalf of” his employer.''* This view was not accepted by 
Denning L.J. in Tamlin v. Hannaford, nor, it seems, by Birkett J. in Earl 
Fitzwilliam’s Wentworth Estates Co. v. Minister of Town and Country 
Planning. A second line of argument is advanced by Professor Williams in 
these words: “All the new public corporations have a similar structure in 
that they have a large measure of independence of the Government. The 
Minister has power to give general directions but is not empowered to ex- 

See H. Street “The Effect of Statutes upon the Rights and Liabilities of the Crown” 
in (1948) 7 University of Toronto Law Journal 357. 

'°G. L. Williams, Crown Proceedings (London, 1948), 6-8, 21-8, 31-7. 


“I bid., 28. 
"81 bid., 27. 
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ercise day to day control.”’’** It is suggested, however, that the measure of 
independence of the different corporations varies greatly, that there is a 
significant difference between power to give “general directions” or simply 
“directions” and the power to give “directions of a general character . . . 
in relation to matters appearing to the Minister to affect the national inter- 
est,” and that the extent of the minister’s power to exercise detailed control 
depends, at least in part, on this difference. Professor Williams further shows 
that the new town development corporations and the regional hospital 
boards are impliedly or expressly made liable in tort. He seems to treat this 
as showing that these bodies are not Crown servants. For this contention he 
refers to Roper v. Public Works Commissioners,'** while noting the dictum 
of Atkin L.J. in Mackenzie-Kennedy v. Air-Council'’” who observed that 
although an incorporated Crown servant can have no servants or funds of 
its own, yet it can be liable as can a servant of any master. It is no doubt 
still arguable following Roper’s Case that an incorporated Crown servant 
is not liable in tort; but it does not follow, wherever a body is made ex- 
pressly or impliedly liable in tort, that it cannot, therefore, be a Crown 
servant. 

Finally, the position of those who are employed under the direction of the 
corporations must be considered. If the corporation is held not to be a 
Crown servant, those who work under its direction can scarcely be regarded 
as such. Is the converse true? Professor Williams writes: “At common law, 
a servant appointed by a servant of the Crown in his official capacity is not 
a servant of the appointing servant but is a servant of the Crown. The 
superior servant is not the master of his subordinates.”’’® The second propo- 
sition is undeniable but the first proposition is not universally true.'’? As it 
stands it would mean that every person appointed by a minister to serve on 
any body (including those corporations in the first group listed above ) 
would be a Crown servant. The provisions governing the appointment of 
officers and servants of some of those corporations which, it has been sug- 
gested above, are Crown servants are fairly uniform. All those corporations 
are dependent financially on ministers and on Parliament and rates of pay 
are therefore determined by the ministers, with the approval of the Treasury. 
The minister appoints certain officers of the Agricultural Land Commission 
and the other officers and servants are appointed by the commission with 
the approval of the minister and the Treasury.''* The minister, with Treas- 
ury approval, determines what officers and servants shall be appointed to 
serve under the Central Land Board."’® The Treasury has power to limit the 
number employed by the Forestry Commission.’*? The National Assistance 
Board appoints its officers and servants after consultation with the minister 

"I bid., 27-8. 11915] 1 K.B. 45. [1927] 2 K.B. 517. 


"“*Williams, Crown Proceedings, 32. 


See, for example, R. v. Glover, (1864) 9 Cox C.C. 500; R. v. Parsons, (1888) 16 
Cox C.C. 498. 
™*A.A., sch. 9, para. 22. ™°T.C.P.A.,s. 2(3). F.A.,s, 1(6). 
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and the Treasury.’*’ A regional hospital board is empowered to appoint 
officers of the board and to fix remuneration and conditions of service, 
subject to ministerial regulations.’** 

It is arguable that, so far as these provisions imply or state that those who 
work under the direction of the corporations are servants of the corporations, 
such persons are not the servants of any one else.’** It is also arguable that 
the provisions empowering the corporations to appoint servants are evidence 
that the corporations are not Crown servants because Crown servants can 
have no servants. Neither of these arguments has much substance. The acts 
create relationships between the Crown and the corporations, between the 
corporations and those employed by them, and between the Crown and 
those so employed. The fact that an incorporated Crown servant is author- 
ized by statute to appoint those who are to work under its direction may not, 
of itself, be sufficient to establish that those appointed are Crown servants. 
But the considerable control exercised by the Crown in its determination of 
pay and conditions of service coupled with the control of the Crown over 
the functions of those appointed, which is transmitted through the depend- 
ent corporation, does seem to be sufficient. That the corporation is author- 
ized to appoint persons who are called its servants and who act as its serv- 
ants for the purposes of administration does not exclude the possibility that 
those persons may be servants of the Crown for the purposes of law. The 
second argument can be simply answered. It is true that a Crown servant 
cannot be vicariously liable at common law. But the provision in an act 
authorizing a corporation to appoint its own servants in no way determines 
that the corporation is not a Crown servant; it is equally arguable that the 
provision merely denies one of the common law attributes which normally 
attach to the status of Crown servant. In determining, therefore, the ques- 
tion whether a person employed by an incorporated Crown servant is himself 
a Crown servant, what must be looked at, once more, is the relationship 
between that person and the Crown as established by the constituent statute. 

This study has endeavoured to show that the statutory relationship, result- 
ing in different degrees of dependence on the Crown, is the only satisfactory 
test available for determining the question of Crown service. Although the 
degree of dependence necessary to elevate a public corporation to the status 
of a Crown servant can only be determined by the courts, some indication 
of the considerations which may be thought relevant to this determination 
have been suggested above. The advantage of this test is that it is not con- 
cerned with the question whether the public purposes of the corporations 
fall or do not fall “within the province of government,” but is based on the 
nature of their relationship to the Crown, that is to say, on their status.’** 


‘™National Assistance Act, 1948, sch. 1, para. 8. 

%N).H.S.A., ss. 12(1), 14, 66. 

"See Williams, Crown Proceedings, 32. 

**T am indebted to Dr. O. Kahn-Freund for reading this article when it was in manu- 
script and for making many valuable suggestions. 








THE TREATMENT OF PUBLIC CONTRACTS IN THE UNITED 
STATES 


J. D. B. Mrrcue ty 


INTRODUCTION 


LSEWHERE' some attempt has been made to discuss a general theory 
on the contracts of public authorities in common law jurisdictions and 
to examine the treatment of such contracts in England. Even in the absence 
of a distinct body of administrative law it seems necessary for the law to 
develop special rules to govern them and to admit, within limits, a principle 
of freedom of governmental action even though that freedom may conflict 
with contractual obligations, because the law must recognize the necessity 
for effective government. Here it is proposed to examine the situation in the 
United States. That examination has a particular interest, not merely 
because of the wealth of decided cases, but also because the problem of 
public contracts must be discussed against a background of constitutional 
limitations designed to protect vested rights. The conflict between govern- 
mental necessity and governmental obligations should therefore appear much 
more sharply than it can where, as in England, the legislature is sovereign. 
The discussion of the contracts of public authorities in the United States 
has been largely dominated by certain constitutional provisions. Chief 
among these provisions in relation to the states was, at first, the contract 
clause,” which was later supplemented and to an extent supplanted in this 
respect by the Fourteenth Amendment.’ In regard to the obligations of the 
federal government the principal provision is that of the Fifth Amendment. 
The fourth section of the Fourteenth Amendment—that the validity of the 
public debt shall not be questioned—would seem, judged by its wording 
alone, to have been capable of having a considerable effect on this question, 
particularly when the history of the development of the other clauses is borne 
in mind. In practice this has not been so.* 

1J. D. B. Mitchell, “A General Theory of Public Contracts” in (1951) 63 Juridical 
Review 60 and “Limitations on the Contractual Liability of Public Corporations” in 
(1950) 13 Modern Law Review 318, 455. 

“This provision does not affect the federal government: New York v. United States, 
(1922) 257 U.S. 591. The reference in the clause to ex post facto law has been held 
solely applicable to criminal law. 

8For the increased use of this amendment as the ground for challenging state 
legislative activity which interferes with contractual obligations, see “The Contract 
Clause of the Federal Constitution” in (1932) 32 Columbia Law Review 476, 478. It is 
not entirely true that the due process provisions and the contract clause cover the same 
ground. New York v. United States, (1922) 257 U.S. 591, is an illustration where con- 
tractual rights were not protected under the due process provisions though they might 
have been under the contract clause, had that been applicable. See below, pages 223-30. 


4It is referred to in Perry v. United States, (1935) 294 U.S. 330, 354, but otherwise 
seems to have been little discussed. See P. J. Eder, ““A Forgotten Section of the Fourteenth 
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Taken together, these provisions form a considerable safeguard to the 
contractual rights of individuals. They afford, moreover, an opportunity of 
judicial review even of legislative interferences with contracts. It is therefore 
obvious that the discussion of the question, what is “legitimate” govern- 
mental activity, must assume much larger proportions than it can in Eng- 
land, where, at any rate so far as legislative acts are concerned, the discussion 
can only be as to their wisdom and not as to their legality. If, however, both 
the state and federal governments are not to be rendered impotent to inter- 
fere with private rights in the interest of the public good, some further defini- 
tion must be given by the courts to the broad formulae in which these consti- 
tutional limitations are phrased. The volumes of litigation under the heading 
of “due process” are a part of that story. Here the concern is only with a 
limited field of contractual rights. Governmental interferences, either with 
government contracts or with those of private individuals, if they are to be 
upheld in the United States, must overcome, not only general maxims of the 
law of the type pacta sunt servanda, but also fundamental constitutional 
provisions which on the face of them are designed to prevent such inter- 
ference. 

The possible scope of these safeguards is more fully realized when it is 
remembered that the contract clause has been held to embrace charters’ and 
the grants of franchises,® and to be applicable as much to the contracts of 
states themselves as to those between individuals,’ and that at one stage it 
was even extended to contracts between states.* It may be doubted whether 
this broad interpretation (embracing the contract to which a state was a 
party) was in accordance with the intention of the framers of the Constitu- 
tion,” who may reasonably be supposed to have been concerned rather with 
the stability of individual contractual obligations in the newly established 
states. Nevertheless, once this interpretation was adopted, it is obvious that, 
unless some other principles could be found which would loosen the strict- 


Amendment” in (1933) 19 Cornell Law Quarterly 1. Its purpose was apparently to 
prevent questioning of the national debt incurred during the Civil War and it is dismissed 
by Professor E. S. Corwin, in The Constitution and What It Means Today (Princeton, 
1946), as of purely academic interest. 

5The Dartmouth College Case; Dartmouth Collece v. Woodward, (1819) 4 Wheat. 
518. For an attack on the basis of this decision see C. Doe, “A New View of the Dart- 
mouth College Case” in (1892) 6 Harvard Law Review 161, 213. 

6Charles River Bridge v. Warren Bridge, (1837) 11 Pet. 420. See particularly Story 
J. (p. 643): “If it [the state] may prescribe the limits [of the franchise] it may contract 
that these limits shall not be invaded by itself or by others.” 

1Fletcher v. Peck, (1810) 6 Cranch 87. Marshall C. J. said (p. 135): “When, then, 
a law is in its nature a contract, when absolute rights have vested under that contract, a 
repeal of the law cannot divest those rights.”” He was concerned there with the legislative 
grant of lands. 

8Green v. Biddle, (1823) 8 Wheat. 1. 

%See Professor B. F. Wright, The Contract Clause of the Constitution (Cambridge, 
Mass., 1938), chap. 1, and R. L. Hale, “The Supreme Court and the Contract Clause” 
in (1944) 57 Harvard Law Review 512. 








196 Tue University oF Toronto Law JouRNAL 


ness of the obligation thus imposed, the provisions designed as safeguards to 
vested rights could so operate that a state might find itself incapable of per- 
forming its proper functions, because of the contracts (in the broad sense 
already indicated) formerly entered into improvidently or incautiously on 
behalf of the state. It is easy to say that “The corrective to improvident legis- 
lation is not in the Courts but is to be found elsewhere,’ but in fact the 
ordinary processes of legislation do not provide any adequate obstacle to 
those “sly and greedy appetites of adventurers’ of which Davenant spoke," 
and no government can be taken to be possessed of such foresight that one 
can safely say that its contracts may not in the future work serious harm to 
the state if rigidly enforced. Some restriction upon the scope of the constitu- 
tional limitations designed for the protection of contractual rights is there- 
fore necessary. 

In many respects it is true to say that the history of the judicial attitude 
in the United States is one of steady withdrawal from that first adopted, an 
attitude sufficiently illustrated by the group of cases already cited,’* which 
involved vigorous restriction of the states. The process of withdrawal is most 
apparent in the cases concerned with tax-exemption grants where, by means 
of the strict-construction rule and other similar rules, the courts have 
succeeded largely in whittling away the effect of early cases. Such a summary 
is not however entirely true since, even in the early cases, there is hesitation 
on the part of some of the judges, and limitations upon the rigorous doctrines 
there laid down are suggested. Indeed, the rapidity with which the states 
adopted the suggestion in the Dartmouth College Case,’* that a power to 
revoke might be reserved in a charter or might be imposed by general legisla- 
tion (provided that such legislation existed before the charter), indicates a 
general feeling that the doctrines of the Dartmouth College Case might in 
practice need modification. 

Even in relation to such reservation clauses the struggle between the 
strictness of governmental obligation and the necessity of freedom of govern- 
mental action has been continued. Thus on the one hand it may be said, 
“The reserved power is not unlimited and cannot be exerted to defeat the 
purpose for which the corporate powers were given or to take property with- 


10Per Davis J., in the Binghampton Bridge Case, (1866) 3 Wall. 51. See also 
Wilmington @ Weldon R. Co. v. Reid, (1872) 13 Wall. 264. 

114 Discourse on Grants and Resumptions (1701). Compare Madison in The 
Federalist, No. 43. 

12Compare Hughes C. J. in Home Building and Loan Association v. Blaisdell, 
(1934) 290 U.S. 398, 444: “The court has sought to prevent the perversion of the 
[contract] clause through its use as an instrument to throttle the capacity of the States to 
protect their fundamental interests.” The outlook of the court is shown in National Labor 
Relations Board v. Jones @ Laughlin Steel Corp., (1937) 301 U.S. 1, and other post-New 
Deal cases. 

13(1819)4 Wheat. 518, 712 (per Story J.). In fact such reservations were used 
before this case: see Wright, The Contract Clause of the Constitution, 58-9. This case, 
however, gave added point to such clauses so that by 1831 they are to be found in state 
constitutions imposing a limit on legislatures. 
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out compensation or arbitrarily to make alterations that are inconsistent with 
the scope and object of the charter,”’'* or as was said earlier, “The alterations 
must be consistent with the scope and object of the act of incorporation.”’® 
On the other hand Waite C. J. regarded the clause as fundamental, making 
it impossible, when the clause was contained in a state constitution, for the 
legislature to create a corporation beyond control even as to its continued 
existences, privileges, or franchises." To a certain extent these differences 
of interpretation and scope are explicable by differences in the phraseology 
of the particular reservation clause which was before the court in each case. 
That explanation is not, however, the only one; the differences do in fact 
reflect the struggle between certainty of obligation on the one hand and 
public convenience or necessity or the ability of the government to govern, 
with which we are concerned. Indeed, the causes of the conflict of opinion 
lie even deeper, in the dispute as to what is the proper province or function 
of government. Inevitably the cases reflect the changing views on this matter. 

It would be unfair to give the impression that judges who pronounced 
for the broad interpretation of the contract clause, which inevitably ham- 
pered the states, were unaware of the necessity of allowing some freedom of 
governmental action, and that this freedom was preserved only by such 
drafting devices as have been mentioned. Thus in Fletcher v. Peck’? Johnson 
J., while concurring in the opinion of Marshall C. J., was careful to distin- 
guish between grants which would amount to limits on jurisdiction, and 
hence to political suicide, and grants of property rights which were absolute, 
since the possession of such rights was not essential to political existence. A 
power in a political body to produce its own annihilation was, he said, an 
absurdity.'* In political matters this freedom of action was insisted on by 
Marshall C. J. himself in the Dartmouth College Case'® and emphasized by 


14Phillips Petroleum Co. v. Jenkins, (1936) 297 U.S. 629, 634 (per Butler J.). 

15Shields v. Ohio, (1877) 95 U.S. 319, 324 (per Swayne J.). See also Looker v. 
Maynard, (1900) 179 U.S. 46; Stearns v. Minnesota, (1900) 179 U.S. 223; Tucker v. 
Fercuson, (1875) 22 Wall. 572; Miller v. New York, (1873) 15 Wall. 478. 

16Spring Valley Water Works v. Schottler, (1884) 110 U.S. 347, 353, when he 
criticizes particularly the limitations suggested in Close v. Glenwood Cemetery Co., 
(1883) 107 U.S. 466. 

17(1810) 6 Cranch 87, 143. It is true that here he speaks of national sovereignty, yet 
clearly he is referring to general powers of government. 

18This doctrine is perhaps most clearly expressed by Taney C. J. in Ohio Life 
Insurance Co. v. Debolt, (1853) 16 How. 416, 429: “It can never be maintained in any 
tribunal of this country, that the people of a State, in the exercise of the powers of 
sovereignty, can be restrained within narrower limits than those fixed by the Constitution 
of the United States, upon the ground that they made contracts injurious or ruinous to 
themselves.” 

19(1819) 4 Wheat. 518, 629-30: “If the act of incorporation be a grant of political 
power, if it create a civil institution to be employed in the administration of the govern- 
ment or if the funds of the college be public property or if the State of New Hampshire 
as a government be alone interested in its transactions, the subject is one in which the 
legislature of the state may act according to its own judgment, unrestrained by any 
limitation of its power imposed by the constitution of the United States,” i.e., unrestrained 
in the particular case by the contract clause. See also Story J., ibid., 669 
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his brethren. Yet, even if there was this recognition of essential governmental 
purposes, their scope was conceived to be narrow. So, although in 1876 
Bradley J. could say, “The right to procure the necessary means of carrying 
on the government by taxation and loan is essential to the political indepen- 
dence of every commonwealth,’** yet in 1853 McLean J. could assert that 
the assumption, that a state in exempting certain property from taxation 
relinquishes a part of its sovereignty, was unfounded.” 

It seems, therefore, true to say that from early times the principle of 
the necessity for effective government was recognized. That recognition 
resulted, in the following years, in groups of cases, not apparently related, 
but which are, it seems, in truth expressions of this principle. In this study it 
is intended to explore this development in order to make apparent the prin- 
ciples by which the courts have to resolve the conflicts inherent in the early 
decisions which have already been noticed. It is hoped in this way to give a 
more precise meaning to the phrase “essential government purposes” and to 
make some reasonable forecast of future government developments. In this 
attempt, however, allowance must be made for the fluctuations not only 
in public opinion but also in the opinions and beliefs of the Supreme Court 
as to what is an appropriate field of governmental activity. To take but one 
example, the concept of reasonableness under the Fourteenth Amendment is 
not a fixed one. The conflict of decisions is therefore inevitable, and the best 
that can be hoped for is the ascertainment of broad outlines and general 
trends, rather than certainty upon particular points. 

There is clearly a great change between the somewhat narrow view of 
Marshall C. J. and the view expressed by Hughes C. J. in 1933, that the 
contract clause does not “make it impossible for the State in the exercise of 
its essential reserved power to protect the vital interests of the people. The 
exercise of that reserved power has repeatedly been sustained by this court 
as against a literalism in the construction of the contract clause which would 
make it destructive of public interest by depriving the state of its prerogative 
of self protection.”** The alteration in outlook is all the greater when it is 
remembered that to Hughes C. J. the reserved power comprised such matters 
as injurious business practices, and hence involved considerable inroads into 
the doctrine of the sanctity of contract. Nevertheless, the alteration is in the 
development and application of an existing principle rather than the emer- 
gence of some new principle. To the extent that this change is the result of 
constant trends which become apparent by examination, future develop- 
ments may more readily be foreseen. 


20Board of Liquidators v. McComb, (1876) 92 U.S. 531, 535. 
21Piqua Branch of the State Bank of Ohio v. Knoop, (1853) 16 How. 369, 382. 
2217. B. Worthen Co. v. Thomas, (1934) 292 U.S. 426, 432-3. 
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Probably the largest group of cases in which the conflict between 
governmental powers and contractual rights has been litigated is that which 
centres round the police power. In the discussion of these cases it will be 
found convenient to treat certain general questions, relating to public con- 
tracts, which do not arise solely in connection with the police power but 
which have been raised mainly in that connection. Outstanding among them 
are questions relating to the manner of operation of the governmental power 
upon the contract—whether it renders the contract void ab initio or not— 
and whether it gives rise to any claim for compensation. Before those 
questions are discussed, something must be said of the nature of the police 
power and the extent to which it has been held to override contractual 
rights. 

There have been grouped under the heading of the police power a wide 
variety of cases in which the obligation of contract has had to give way to an 
overriding public necessity. The precise scope of this power is uncertain. It 
has been defined as the right of the state to make regulations reasonably 
necessary to secure “the health, safety, good order, comfort, or general 
welfare of the community.”’** Any such definition is capable, as Harlan J. 
pointed out,”* of embracing almost the whole of governmental activity. This 
breadth of scope was fully recognised by Field J., who was prepared*® to 
allow the police power to embrace “all measures as will advance its {i.e. 
society's] interests and prosperity.” Indeed, there could be little which would 
fall outside what is perhaps the most sweeping definition of all, that of 
Taney C. J., when he held that the police power is but the “power of 
sovereignty, the power to govern men and things within the limits of its [i.e. 
the state’s] dominion.”**° To some extent the breadth of these definitions is 
accounted for by the fact that precision of definition must necessarily bring 
a certain measure of rigidity, while the very nature of the power requires 
that it must be capable of free adaptation to changing conditions in the 
community. It was for this reason that Holmes J. denied that any clear 
definition of the police power could be given capable of determining its 


2307nion Dry Goods v. Georgia Public Service Corp., (1919) 248 U.S. 372. See also 
Atlantic Coast Line R. Co. v. Goldsboro, (1914) 232 U.S. 584. In New Orleans Gas Co. 
v. Louisiana Light Co., (1885) 115 U.S. 650, it is considered as the power for the pro- 
tection of public health, morals, and safety. To the same effect Stone v. Mississippi, (1880) 
101 U.S. 814, 816. For some indication of the wide range of matters coming within its 
scope see Chicago, Burlington @ Quincy R. Co. v. McGuire, (1911) 219 U.S. 549. 

*4New Orleans Gas Co. v. Louisiana Light Co., (1885) 115 U.S. 650, 658. 

“5Minneapolis @ St. Louis R. v. Beckwith, (1888) 129 U.S. 26. Earlier, in Barbier 
v. Connolly, (1884) 113 U.S. 27, Field J. had emphasized more strongly the economic 
aspect of the welfare of the community, speaking of the police power as the power “to 
prescribe regulations and promote the health, peace, morals, education and good will of 
the people and to legislate so as to increase the industries of the State, develop its 
resources and add to its wealth and prosperity.” 

26The Licence Cases; Pierce v. New Hampshire, (1847) 5 How. 554, 582. 
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limits in advance,** and that Professor Ernst Freund could do little more 
than isolate the purpose of public welfare and the methods of restraint or 
compulsion as the marks of the police power; further precision could hardly 
be expected in relation to a power which he called “the expression of social, 
economic and political conditions.”** 

It is apparent, therefore, that the constitutional safeguards of vested 
property rights, which have been referred to, would be meaningless unless 
some further attempt were made at defining the power which will override 
contractual obligations, or some other criterion were found by which to limit 
the operation of the power in this connection. Since those safeguards have 
been held to give way before the police power,” then, if the police power 
were to be regarded simply as the power to govern, there could be no case 
in which they could be invoked against state legislation. 

The police power is not, however, without limits. Such cases as Lochner 
v. New York*® are sufficient evidence of their existence yet those limits are 
at the same time broad, uncertain, and mutable.** The uncertainty of defini- 
tion has already been mentioned, and the breadth of the possible sphere of 
operation of the power is, if anything, increased so long as the courts are 
prepared to allow a wide discretion to state legislatures in determining what 
is necessary for the welfare of the community.** In such circumstances the 
limitations of the police power amount to little more than the courts’ impres- 
sion of the reasonableness, according to ideas current at the time, of the legis- 
lation in question and the legitimacy of the public purpose which it is 
claimed to achieve.** Against this background there may seem to be little 


27Hudson County Water Co. v. McCarter, (1908) 209 U.S. 347; see also Waite 
C. J., in Stone v. Mississippi, (1880) 101 U.S. 814; and the Slaughter-House Cases, 
(1873) 16 Wall. 36. 

“28The Police Power (Chicago, 1904), § 3. See also R. A. Brown, “Due Process of 
Law, Police Power and the Supreme Court” in (1927) 40 Harvard Law Review 943. 

29See e.g. Barbier v. Connolly, (1884) 113 U.S. 27, 31; Bartemeyer v. Iowa, (1874) 
18 Wall. 129; Mugler v. Kansas, (1887) 123 U.S. 623, 663; and Denver & Rio Grande 
R. Co. v. Denver, (1918) 250 U.S. 241, where, while admitting that state and city grants 
are subject to regulation by the police power and given no immunity by the contract 
clause or the Fourteenth Amendment, Van Devanter J. adds: “Of course all regulations 
of this class are subject to judicial scrutiny and where they are found to be plainly 
unreasonable and arbitrary must be pronounced invalid as transcending that power and 
falling within the condemnation of one or both as the case may be of those constitutional 
restrictions.” 

30(1905) 198 U.S. 45. For a review of the early cases outlining the scope of the 
police power, see C. Warren, “A Bulwark to the Police Power” in (1913) 13 Columbia 
Law Review 667, 680. 

31Compare with Lochner’s Case such cases as Lincoln Federal Labor Union v. 
Northwestern Iron and Metal Co., (1949) 335 U.S. 525, upholding the validity of legis- 
lative regulation of the contractual relationships between employers and employed, or 
United States v. Darby, (1941) 312 U.S. 100. While it is true that these cases are not 
immediately concerned with the police power, they suffice to indicate a change of attitude 
of the Supreme Court which is general. 

32See e.g. Frankfurter J. in East New York Savings Bank v. Hahn, (1945) 326 U.S 
230. 

33Chicago, Burlington @ Quincy R. Co. v. Illinois, (1905) 200 U.S. 561. Compare 
also Professor T. R. Powell, ““The Administrative Exercise of the Police Power” in (1911) 
24 Harvard Law Review 346: “Any attempt. . . to forecast the decisions of the future 
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prospect of finding any clear principles relating to the binding effect of 
public contracts. Certainly they cannot be found by any search for a defini- 
tion of the police power as such. 


The Scope of the Inalienable or Overriding Power 


Nevertheless the search for these principles is worth pursuing even in 
this field since, despite the broad statement that contract rights must give 
way to the police power, it is not certain that a state can never contract 
away its power of regulation; in other words, that contractual obligations do 
in all cases give way before attempted state regulation even though that 
regulation could fall under the general heading of the police power. The 
courts have at times suggested that, at least on some matters which fall 
within the wide definition of the police power, the state may still contract 
so as to fetter its discretion in the future. This possibility is the stronger 
when it is remembered that many of the cases in which the overriding nature 
of the police power is developed are cases in which state regulations operate 
on existing contracts between private individuals. It is easier to say in such 
cases that the parties must have contracted with due regard to the possibility 
of state regulation** and, accordingly, that such regulation does not amount 
to an interference with the obligations of contract since those obligations 
were from the start conditional on just that possibility. Where, however, the 
contract is with the state or one of its subordinate divisions, then the argu- 
ment is at any rate possible that the state has, by entering into the contract, 
indicated its intentions as to the exercise of its powers and should therefore 
be held to its obligations.*° The fact that one of the contracting parties is 
the body possessed of the regulatory function can clearly raise, at least, a 
stronger moral case against that party. It would, therefore, seem necessary, 
in cases involving the application of the police power to contracts, to dis- 
tinguish those in which the state is one contracting party and those made 
solely between individuals,*® and to attempt to determine whether the broad 
definitions of the police power do correspond with the power which has been 
held to override the contractual obligations of the states. 

There was certainly some early hesitation in denying that the police 
power was alienable by the states; thus in Phalen v. Virginia®' Grier J. was 
not prepared to say that the grant of an irrevocable lottery franchise would 


limiting the extent of interference to be permitted as an exercise of the police power must 
recognize that the courts will be governed more by the currents of public opinion than 
by the store of ancient precedents.” 

34See Story J. in the Legal Tender Cases, (1871) 12 Wall. 457, 551. 

35Compare the cases involving the “gold clause”’ legislation discussed below. 

36See, below, the cases on rate regulation where this distinction is most clearly drawn. 

37(1850) 5 How. 163, although in Goszler v. Georgetown, (1821) 6 Wheat. 593, 
Marshall C. J., delivering the opinion of the court, had said: “We rather think that the 
corporation [a municipality] cannot abridge its own legislative power’ (p. 598). 
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necessarily be bad. The significance of this doubt is all the greater since 
he recognized in the same case the possible harmful results of lotteries, and 
recognized that the protection of public morality, with which they might 
conflict, was among the highest duties of the state. Indeed, once the validity 
of grants of tax exemption had been recognized it seemed difficult, in strict 
logic, to maintain that other powers, even though essentially governmental, 
could not be contracted away.** It was this analogy which led Harlan J. to 
hold that at any rate some portions of the police power could be the subject 
of a binding contract.** In the case before him he concluded that, if one 
conception of public welfare had induced the legislature to confer a mono- 
poly of gas supply on one company, a changed view of the requirements of 
the public welfare did not suffice to enable the charter to be repealed and a 
rival concern to be established with similar privileges. Something more than 
a benefit to the community was necessary before the breach of the contract 
could be justified. Indeed, even the fact that the contract when made might 
be in some way injurious to the community was not sufficient to enable the 
state to disregard it.*® Yet if the broad definitions of the police power had 
been accepted as defining the inalienable powers (or the overriding powers ) 
in the case of state contracts the result must have been otherwise. 

Support for this view could be found in Butchers’ Union Co. v. 
Crescent City Co.,*' where the idea that a state could make no binding con- 
tract within the field covered by the broader definition of the police power 
was rejected. Miller J., delivering the opinion of the court in that case, said: 
‘While we are not prepared to say that the legislature can make valid con- 
tracts on no subject embraced in the largest definition of the police power, 
we think that in regard to two subjects, so embraced, it cannot by contract, 
limit the exercise of these powers to the prejudice of the general welfare. 
These are the public health and public morals.” It seems that the phrase 
“public morals” was here being used in a somewhat narrower sense than 
might be assumed on first reading, since it is this head which is later clearly 
referred to as “the repression of crime.” This restricted view of the inalien- 
able police power finds support elsewhere, as in Grand Trunk Western R. 
Co. v. South Bend,** from which it is apparent that mere inconvenience to 

38Though as will be seen from the “tax cases” this difficulty is apparent rather than 
“ee Orleans Gas Co. v. Louisiana Light Co., (1885) 115 U.S. 650, 668. See also 
Scranton v. Wheeler, (1900) 179 U.S. 141, where Harlan J. apparently admits the possi- 
bility of binding contracts within one field of operation of the police power, namely the 
regulation of navigable waters. 

40(1885) 115 U.S. 650, 671. See also Taney C. J. in Ohio Life Insurance Co. v. 
Debolt, (1853) 16 How. 416. Moreover, since the court also recognized a continuing 
power of regulating the monopoly company from the point of view of public health, 
the grant of the monopoly could not be said to impede the exercise of the police power 
within the limited and essential range emphasized in Butchers’ Union Co. v. Crescent 
City Co., (1884) 111 U.S. 746. 

41/1884) 111 U.S. 746. 


42(1913) 227 U.S. 544: see to somewhat similar effect Los Angeles v. Los Angeles 
Gas and Electric Corp., (1919) 251 US. 32. 
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the public will not suffice to justify an exercise of the police power, in the 
sense of that power which is capable of overriding contracts, although clearly 
the regulation of such matters as the inconvenience arising from the opera- 
tion of a street railway and street congestion would fall within the broadest 
definition of that power.** 

The possibility of inviolable grants within the broad scope of the police 
power seems also to be impliedly recognized in Fertilizing Co. v. Hyde 
Park,** in the insistence, to be found in the opinion of the court, on the fact 
that the charter of the company contained no direct authorization of the 
nuisance. Logically this fact could only be material if such an authorization 
could be effective. Similarly in Chicago, Burlington G Quincy R. Co. v. 
Nebraska,* Shiras J., delivering the opinion of the court, affirmed that con- 
tracts for public purposes are within the control of the legislature, but yet 
admitted that some of such contracts can come within the protection of the 
contract clause. In fact, it was held that the particular legislation there in- 
volved was paramount over the obligations of any contract. 

Against these authorities, however, suggesting, at any rate, some possi- 
bility of binding contracts limiting the exercise of the police power, stand 
the opinions expressed in a considerable body of other cases. Thus in Mugler 
v. Kansas,** Harlan J., apparently contradicting the opinion delivered by 
Bradley J. (with which he concurred) in the Butchers’ Union Co. Case,“ 
and the opinion expressed by him in New Orleans Gas Co. v. Louisiana 
Light Co., delivered the opinion of the court which asserted bluntly that the 
police power could not be contracted away. Similar general statements of 
the position are to be found running through the reports; thus the power 
was described as one that can neither be abdicated nor bargained away and 
inalienable even by express grant.** It must, however, be noticed that in 
Mugler v. Kansas the court was concerned with the fundamental issue of 
prohibition, and it is clear that such a matter could fall within the narrower 
conception of inalienable powers already discussed. The same is true of 


43Qn the other hand, where these dangers to the public are considerably enhanced, 
they will afford grounds for the repeal, at least in part, of such a franchise. Baltimore v. 
Baltimore Trust and Guarantee Co., (1897) 166 U.S. 673. The argument in the Grand 
Trunk Western Railway Case, that inconveniences arising from the growth of a city 
could not justify the exercise of the police power, is contrary to the opinion of the court 
in Fertilizing Co. v. Hyde Park, (1878) 97 U.S. 659. 

44(1878) 97 U.S. 659. See however Wright, The Contract Clause of the Constitu- 
tion, 202, who reads the opinion as relying rather upon the inalienable police power. 

45(1898) 170 U.S. 57, 72. 

46(1887) 123 U.S. 623. The contradiction may be apparent, not real, in view of the 
different meanings given to the term “police power.” Moreover, the contradiction only 
exists if Harlan J. regarded the protection of monopolies and prohibition as equally 
important, which may very well not have been so. See also Douglas v. Kentucky, (1897) 
168 U.S. 488, which held that the state could not by contract hinder legislation against 
lotteries. This application of the police power was regarded by Freund as an extreme 
application of the doctrine of inalienable powers: see The Police Power, § 564. 

47(1884) 111 U.S. 746. 

48 Atlantic Coast Line R. Co. v. Goldsboro, (1914) 232 U.S. 548, 558. 
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Stone v. Mississippi,*” and Brown J., delivering the opinion of the court in 
Walla Walla v. Walla Walla Water Co.,” appears to emphasize this. The 
mere inconvenience of a monopoly of water supply would not, he held, 
alone suffice to justify the municipality in invoking the police power in order 
to revoke a grant; that could only be done where the needs of public health 
dictated such a course. Thus, although the city had power to run a water 
works itself, that power could be alienated so long as the health of the com- 
munity was not endangered. So far, therefore, as the police power is defined 
as embracing all regulations deemed to be for the “welfare and convenience” 
of the community, the definition must, it seems, be regarded as too broad, at 
least in so far as the definition is intended to indicate the extent of the power 
which can override contractual rights created by the state.®’ Within the field 
designated by the phrase “the welfare and convenience of the community” 
the possibility of some limitation by contract has been expressly admitted,” 
provided that what are regarded as essential governmental functions are not 
thereby rendered impossible. 

The trend of these cases appears to be that, when once essential interests 
of the community are involved, those interests enable a state to override 
its own contractual obligations. The differences in the cases are in part 
accounted for by the changing views of what are the important interests of 
the community, and in part by the different assessments of value made by 
individual judges—that the issue of prohibition is or is not more vital than 
that of monopoly. At the same time they seem to show that, even in regard 
to matters which would in the context of private contracts fall within the 
police power, the state may in its own contracts be bound unless it can show 
more than mere inconvenience. 

This distinction between what may be called major and minor sections 
of the police power may be supported by cases in which attempted inter- 
ference with franchises, on grounds other than those of the protection of 
public health, have been held invalid.®* From these it would seem that the 
mere desire of the municipality for a more economic, as distinct from a 

49/1880) 101 U.S. 814, 817, where Waite C. J. said: “All agree that the legislature 
cannot bargain away the police power of the State.” His argument was that government 
is organized for the preservation of public health and morals and therefore cannot divest 
itself of a power to deal with them, and he evidently regarded lotteries as capable of 
affecting the fundamental stability of a community. To the same effect see New Orleans 
Gas Co. v. Drainage Commission of New Orleans, (1905) 197 U.S. 453 (protection of 


public health) ; Atlantic Coast Line R. Co. v. Goldsboro, (1914) 232 U.S. 548. 

50(1898) 172 U.S. 1, 5. 

51The distinction between the two definitions of the police power is put very clearly 
by Brandeis J., delivering the opinion of the court in Nashville, Chattanooga & St. Louis 
R. Co. v. Walters, (1935) 294 U.S. 405, 429. 

52See Illinois Central R. Co. v. Illinois, (1892) 146 U.S. 357, where the grant of 
land under tidal waters was upheld provided that there was no substantial interference 
with public purposes, yet the public control of navigation has been equated to the police 
power. 

5381. Tammany Water Works v. New Orleans Water Works Co., (1887) 120 U‘S. 
64. See also New Orleans Water Works Co. v. Rivers, (1885) 115. U.S. 674, 681. 
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purer, supply of water would not of itself justify an interference with mono- 
poly rights of supply already conferred for that purpose.** The same result is 
reached in those cases where the prime motive of the muncipality is not so 
much public safety as saving expense from the public purse. The cases show 
that the right to direct the grading of railway tracks undoubtedly falls within 
the police power,” and in some there is a suggestion that the power of regu- 
lation also includes the power of determining how costs shall be borne.” 
Nevertheless, an agreement which did not prevent the exercise of the regu- 
latory power but merely regulated how the expense should be borne was held 
enforceable.’ Indeed, any other solution would, in effect, exclude the possi- 
bility of governmental agencies acquiring land by consent or by taking 
options to purchase at a fixed sum in those cases where powers of eminent 
domain are available. In fact, as Butler J. pointed out, an amicable solution 
should be favoured by the courts; the courts should not compel the parties 
to resort to litigation, which would frequently be the result of holding such 
agreements to be invalid. He therefore held the state competent to agree to 
the amount of compensation in advance. It is, of course, true that the 
economic welfare of the community at large can afford sufficient justification 
for the exercise of the police power,”* but it would seem that the economic 
interest of the community in its corporate capacity alone is not a sufficient 
justification. In that sense the improvidence of one legislature cannot be 
rectified by the actions of another.*® 

There is therefore reason to believe that it is an overstatement to 
assert that the whole of the police power in its broadest sense is incapable 
of being limited by contract. The cases seem to suggest that, at any rate so 


54See e.g. Walla Walla v. Walla Walla Water Co., (1898) 172 U.S. 1, 17: “But 
where a contract for supply of water is innocuous in itself and is carried out with due 
regard to the good order of the city and the health of its inhabitants the aid of the police 
power cannot be invoked to abrogate or impair it.” 

55New York & New England R. Co. v. Bristol, (1894) 151 U.S. 556, 567 and other 
cases cited above, footnote 49. 

56See Fuller J. in New York @ New England Case, supra, and Erie R. Co. v. Board 
of Public Utility Commissioners, (1921) 254 U.S. 394. 

57Missouri, Kansas & Texas R. Co. v. Oklahoma, (1926) 271 U.S. 303. Contrast 
however, Northern Pacific R. v. Duluth, (1908) 208 U.S. 583, where a somewhat similar 
arrangement was held to be without consideration, against public policy, and void, the 
argument being that, since the railway company could be compelled to erect a viaduct, 
the fact that it contributed part only of the cost of one could not be consideration for a 
contract exempting it from obligations of maintenance. To a large extent this principle 
would invalidate that expressed in the Missouri Case but it is conceived that, in a con- 
flict between the two, the Missouri Case is to be preferred on authority and principle, 
since it seems that in the Duluth Case the scope of the opinion delivered by Day J. went 
further than was warranted by the authorities. See also the concentration on public 
safety in Chicago, Burlington @ Quincy R. Co. v. Nebraska, (1898) 170 U.S. 57, 74, 
and see also Nashville, Chattanooga & St. Louis R. Co. v. Walters, (1935) 294 U.S. 405, 
413. For a clear ruling that financial advantage will not suffice, see Superior Water, Light 
and Power Co. v. Superior, (1923) 263 U.S. 125. 

58Marcus Brown Holding Co. v. Feldman, (1921) 256 U.S. 413. 

59This is most clearly stated in Ohio Life Insurance Co. v. Debolt, (1853) 16 How. 
416, 429; see note 18 supra. See also New Orleans Gas Co. v. Louisiana Light Co., 
(1885) 115 U.S. 650, 670. 
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far as it operates on the contracts of public authorities, the ambit of the 
power as being inalienable, or as overriding contractual rights, is somewhat 
narrower than is suggested by the phrase “public welfare.” The narrower 
bounds, although imperfectly defined, appear to be limited to regulations 
necessary for the protection of public health, public safety, and public 
morals in major issues as important as those involved, for example, in 
gambling and prohibition legislation. One warning must, however, be re- 
peated. Just as the police power itself is mutable, so may the weight attri- 
buted to different matters within its scope change. The values upon which 
the cases of one period were decided need not remain constant. 


The Validity and Existence of Contracts within the Scope of the Police 
Power 


Whatever the limits of this inalienable power may be, a further question 
arises. Hitherto the police power has been spoken of as overriding existing 
contracts, but that is not the only way in which the issue may be phrased. It 
may be that, within the scope of the police power, the public authority is 
incompetent to make a contract and that therefore it is clearly inaccurate to 
speak of the power as overriding since no contract exists. The adoption of 
this second view is all the easier since, if the effect of the contract clause is 
to be restricted in some way, it is simpler to cut down the clear words of 
that clause by saying that an agreement which does not fall within its protec- 
tion is not a contract, rather than to read into the clause an exception which 
is incapable of precise formulation. Against this view, however, it must be 
said that the police power is itself mutable,” and a contract at its inception 
may not operate, either by appearance or by intention, as a limitation 
upon the police power. In such cases it would be easier to say that the con- 
tract becomes voidable on the occurrence of the situation justifying the 
exercise of the police power. The nature of the contract, as for example in 
the lottery cases, may, on the other hand, be such as to bring the contract 
within the scope of the police power from the very start. These different 
considerations therefore make it difficult to lay down any general rule which 
can safely be said to be one which should be accepted a priori. These same 
distinctions between the various types of operation of the police power 
could be of significance in other fields, as for example in determining the 

60East New York Savings Bank v. Hahn, (1945) 326 U.S. 230. On the one hand, it 
is said in Abie State Bank v. Bryan, (1931) 282 U.S. 765, “a police regulation although 
valid when made may become by reason of later events arbitrary and confiscatory,” so 
that the police power may, in such cases, contract. See also Nashville, Chattanooga & 
St. Louis R. Co. v. Walters, (1935) 294 U.S. 405, 415: “A statute valid as to one set of 
facts may be invalid as to another. A statute valid when enacted may become invalid by 
change in the conditions to which it is applied.” Similarly the scope of the police power 
may be extended by the occurrence of emergencies: W. B. Worthen Co. v. Thomas, 


(1934) 292 U.S. 426; Pierce Oil Co. v. Hope, (1919) 248 U.S. 498; Block v. Hirsch, 
(1921) 256 U.S. 135. 
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question whether any compensation should be payable when a contract is 
abrogated under it. 

The ambiguity of treatment in the courts is at once apparent from such 
phrases as “we hold that a lottery grant is not in any sense a contract within 
the meaning of the constitution of the United States, but is simply a gratuity 
and licence which the state under its police power and for the protection of 
public morals may revoke.’”*' The transition from saying that the agreement 
is not within the contract clause to saying it is not therefore a contract is 
apparent, yet the conclusion does not seem to be logically inevitable. If it 
were, it should also follow that, where agreements between private indivi- 
duals are affected by an exercise of the police power (since again the con- 
tract clause and the Fourteenth Amendment will afford no protection to 
them), these agreements should also be excluded from the category of con- 
tracts. In fact this is not the solution adopted in regard to private contracts, 
the validity of which, as contracts, is not affected by the fact that they may 
fall within the scope of regulation and the police power. The true position 
in regard to public contracts appears to be similar, i.e. the police power is 
predominant over contractual rights but agreements with public authorities 
are no less and no more contracts than are those agreements between 
individuals which may on occasion call for regulation under the police 
power. This is in effect the conclusion which is reached where the exercise 
of the police power is justified on some implied term,®* though that justi- 
fication involves logical difficulties. 

It is moreover only by admitting the initial validity of the contract 
that the distinction between the abrogation of the contract under the 
police power, on the one hand, and its breach, on the other, can be made. 
This distinction is clearly made in several of the cases, particularly those 
concerned with street franchises."* It is noticeable that the references to 


61Douglas v. Kentucky, (1897) 168 U.S. 488, 501. To the same effect Butchers’ 
Union Co. v. Crescent City Co., (1884) 111 U.S. 746 (per Miller J.); Stone v. 
Mississippi, (1890) 101 U.S. 814, or Missouri, Kansas @ Texas R. Co. v. Oklahoma, 
(1926) 271 U.S. 303, where it is said that a grant which conflicts with the police power 
is void. 

®2New Orleans Gas Co. v. Louisiana Light Co., (1885) 115 U.S. 650, 672, approved 
and adopted in Mugler v. Kansas, (1887) 123 U.S. 623. See also Southern Utilities v. 
Palatka, (1925) 268 U.S. 232, where Holmes J. stresses that the mere fact that a con- 
tract may be overridden by a higher authority is no reason for denying the existence of a 
contract. 

63Compare Monongahela Navigation Co. v. United States, (1893) 148, 312. For a 
case involving the exercise by the federal government of a power equivalent to the police 
power, see Baltimore v. Baltimore Trust and Guarantee Co., (1897) 166 U.S. 673. For 
similar treatment of private contracts, see Marcus Brown Holding Co. v. Feldman, (1921) 
256 U.S. 170. 

64S. Paul Gaslight Co. v. St. Paul, (1901) 181 U.S. 142; Des Moines v. Des Moines 
City R. Co., (1909) 214 U.S. 179. In both these cases the franchise in question was one 
within the potential scope of regulation under the police power. See also Hayes v. 
Seattle, (1920) 251 U.S. 233. 
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“void” contracts, or to the agreements constituting a mere licence, occur 
in those cases where the contract falls within an admitted and well-recog- 
nized application of the police power, whereas the references to the power 
as overriding tend to be found in those cases where at the time of making 
the contract the connection or inconsistency of the contract with the 
power was not apparent.” Nevertheless, it seems that the distinction 
between the two types of agreement is apparent rather than real, and that 
the true solution is that governmental power properly exercised overrides 
what is during its currency a valid contract. This solution is the more 
acceptable since, even where “licences” are spoken of, their effectiveness 
until revoked is not doubted.” Clearly, therefore, to speak of the agree- 
ment as being void is inaccurate. If an analogy may be drawn from other 
fields of law, the rights of the contractor against the public authority in 
these cases may be said to be vested but subject to divesting. 

The argument that an agreement within the scope of the police power 
is void may, however, take another form based on a conception of the 
nature and foundation of the police power. The argument in this case 
is that the supremacy of the police power is due to a contractual incapa- 
city of the public authority. The cases show a considerable range of 
justification for the power. It has been ascribed to the doctrines of 
sovereignty.*’ It has been justified on the grounds that there is some trust 
for good government which the states have received from the people, and 
that, as trustees, they cannot be allowed to break their trust nor to divest 
themselves of their powers.°* Objections can be raised to any of these 
theories,®® and in the end the power seems to be founded on purely prac- 
tical considerations, i.e. the states exist for the purposes of their members 
and primarily to protect their life and health, and accordingly must 
remain free to fulfil their purposes. It was in this light that the power 
was regarded in Mugler v. Kansas," where the emphasis is laid simply 
on the practical necessity for some such power, and where that practical 
nature is used to ensure judicial review. Moreover, this practical necessity 
for the existence of the power is there emphasized, in that the necessity of 

®5See e.g. Lamar J. delivering the opinion of the court in Grand Trunk Western 
R. Co. v. South Bend, (1913) 227 U.S. 544, 553: “While the franchise to lay and use a 
double track was a contract which could not be impaired yet, as the police power 
remained efficient and operative, the municipality had ample authority to make regula- 
tions necessitating changes of a nature which could not have been compelled if the grant 


had been from it as a private proprietor.” See also the Walla Walla Case, (1898) 172 
U.S. 1. 

66 Douglas v. Kentucky, (1897) 168 U.S. 488; Fertilizing Co. v. Hyde Park, (1878) 
97 U.S. 659. 

®7 Douglas v. Kentucky, (1897) 168 U.S. 488. 

®8Chicago, Burlington @ Quincy R. Co. v. Illinois, (1906) 100 U.S. 561, 586: Stone 
v. Mississippi, (1880) 101 U.S. 814, 820; Patterson v. Kentucky, (1878) 97 U.S. 501; 
Illinois Central R. Co. v. Illinois, (1892) 146 U.S. 357. 

®9See Mitchell, “A General Theory of Public Contracts,” in (1951) 63 Juridical 
Review 60 

70(1887) 123 U.S. 623, 669. Compare Locke. Second Treatise on Civil Government 
(1690), chap. xiv 
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a certain freedom of governmental action is regarded as dictating the 
denial of compensation, on the grounds that a requirement of compensa- 
tion would often make the exercise of regulatory powers impossibly 
onerous. It is this same basis which Harlan J. reasserted in delivering the 
opinion of the court in Douglas v. Kentucky" and it is one which finds 
frequent expression in later cases."* Once again it must be said that the 
purposes of the state cannot be defined once and for all but will vary from 
age to age. This condition follows from the variable nature of the police 
power itself, but that variable nature clearly makes it impossible to speak 
of the initial invalidity of contracts merely because subsequently they are 
affected by police power regulation. 

If the police power is to be regarded in this light, then the true con- 
struction of agreements which are within its scope should be that, as 
grants of special privileges, they are valid since, at the time of the grant, 
they carry out the then existing legislative opinion as to what is required 
to serve the needs of society. If circumstances change so that a different 
treatment is required, the revocation is only effective from the moment that 
it occurs. There is no question of any initial contractual incapacity of the 
public authority which would render the agreement void. It is true, of 
course, that the original grant of a franchise may itself be bad as offend- 
ing some existing prohibition. Indeed, the Supreme Court, on reconsidera- 
tion,”* was of opinion that the grant originally upheld in the Slaughter- 
House Cases was in fact invalid. That initial invalidity sprang, however, 
not from a want of capacity or from the police power but from the fact 
that the grant itself was contrary to a rule of public policy not solely 
applicable to governmental authorities. Thus it is that the grants of fran- 
chises such as that in Owensboro v. Cumberland Telephone and Tele- 
graph Co.,"* although admittedly within the scope of the police power, 
are nevertheless immune from any regulation which cannot be construed 
as falling under that head. It would seem, therefore, that no difference 
should be made between those grants of which it can be said ab initio 
that they fall under a well-recognized head of the police power and those 

71(1897) 168 U.S. 488. 

72See e.g. Pennsylvania Hospital v. Philadelphia, (1917) 245 U.S. 20; also Hudson 
County Water Co. v. McCarter, (1908) 209 U.S. 349, where this ground is preferred as 
authority for game legislation rather than any supposed inheritance of royal prerogative. 
Further illustrations are to be found in Manigault v. Springs, (1905) 149 U.S. 473; 
Monongahela Navigation Co. v. United States, (1893) 148 U.S. 312; Texas @ New 
Orleans R. Co. v. Miller, (1911) 221 U.S. 408. In fact, some of the earlier discussions of 
the power are upon the same basis, as in Pierce v. New Hampshire, (1847) 5 How. 554, 
where, although Taney C. J. speaks of it as the “power of sovereignty,” he is clearly 
speaking of the general governmental power to legislate for the necessary protection of 
the community and uses the word “sovereignty” in this, rather than in any philosophic, 
sense. It is on this same basis that the power is dealt with in the Slaughter-House Cases, 
(1873) 16 Wall. 36, where it is claimed to be nothing more than an expression of the 
principle that no one shall use his property to injure his neighbours. 


73Butchers’ Union Co. v. Crescent City Co., (1884) 111 U.S. 796. 
74(1913) 230 U.S. 58. 
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which do not, provided of course that the grant does not offend an exist- 
ing regulation. In both cases the power when exercised has the same 
effect, i.e. the contract is affected only from the moment of exercising 
the power. This is further recognized in those cases‘® where a somewhat 
different phraseology is used and the governmental power in question is 
termed a continuing one. In such cases again the purported regulation of 
an undertaking or of the grade of a street once and for all cannot be bind- 
ing on future legislatures, though clearly it is of an interim validity. To 
hold otherwise would in fact be to place at a disadvantage those who con- 
tracted with a city or state as against those whose contracts on similar 
subject-matter was solely with a private individual. 

These cases emphasize that it is important to consider the nature 
and purpose of the regulation which conflicts with contractual rights. 
This it seems is the right approach. Nevertheless, attempts have been 
made to resolve the conflict by classifying the contract and asserting that, 
if it may be classified as “governmental,” then it will not bind the state 
or the municipality. This argument, by placing certain contracts in an 
inferior category, attempts to resolve the conflict without denying the 
existence of the contracts themselves. References are to be found to the 
retention by a municipality of a greater power to make alterations in 
its governmental contracts, i.e. those which fall within the police power 
(and hence touch upon the regulatory functions), than in those con- 
tracts which are said to have been made by the municipality in its private 
capacity.“* Formerly, this distinction between the private and govern- 
mental operations of such bodies as cities was frequently made." It was a 
distinction used, moreover, in the construction of ordinances in order to 
determine which parts if any had a legislative, and therefore alterable, 
quality as distinct from those parts which had a contractual and immut- 
able nature.** The construction of franchises in such cases so as to exclude 
them, or parts of them, from the sphere of contract is no doubt necessary, 


T5Stone v. Mississippi, (1880) 101 U.S. 814; Goszler v. Georgetown, (1821) 6 
Wheat. 593. 

76See footnote 65 supra and Freeport Water Co. v. Freeport, (1901) 180 U.S. 587. 

77Mount Pleasant v. Beckwith, (1880) 100 U.S. 514, 533: “Cities or towns, when- 
ever they engage in transactions not public in their nature, act under the same pecuniary 
responsibility as individuals, and are as much bound by their engagements as are private 
persons.’ See also Newton v. Mahoning, (1880) 100 U.S. 548; Illinois Central R. Co 
v. Illinois, (1892) 146 U.S. 387; Owensboro v. Cumberland Telephone and Telegraph 
Co., (1913) 251 U.S. 32; Rogers Park Water Co. v. Fergus, (1901) 180 U.S. 624; 
Columbus Railway Power and Licht Co. v. Columbus, (1919) 249 U.S. 399. It is, of 
course, a classification which appears in many other fields; see D. W. Doddridge, “The 
Distinction between Governmental and Proprietary Functions of Municipal Corporations” 
in (1925) 23 Michigan Law Review 325. 

T8Wisconsin @ Michigan R. Co. v. Powers, (1903) 191 U.S. 379; Rogers Park Water 
Co. v. Fergus, (1901) 180 U.S. 624 (speaking of the language of command and not of 
contract) ; and Freeport Water Co. v. Freeport, (1901) 180 U.S. 587. Compare also the 


distinction between tax exemption and bounty laws, below, and see New Jersey v. Yard, 
(1877) 95 U.S. 104. 











Pusiic CONTRACTS IN THE UNITED STATES 211 


in view of the form which they take, but at times it borders on casuistry.” 
The extreme cases where the construction excluding the contractual effect 
appears somewhat forced are but further illustrations of the difficulties 
which flow from the attempt to equate in all respects public grants and 
contracts to private contracts, with the consequential rigidity which this 
equation brings to the former. Relief from such a situation has been 
sought in devious ways, not always convincing, of which this mode of 
construction is one. 

In practice the distinction between “governmental” and “proprie- 
tary” activities breaks down. It has been tried and found wanting not 
only in common law countries but also in France. The form which the 
state act takes does not provide any certain test. It is easy to say that in 
licensing a slaughter-house or cemetery at a particular place the munici- 
pality is exercising a governmental power as regards health. If, however, 
it sells land expressly for a cemetery, giving a covenant for quiet enjoy- 
ment, the transaction bears all the semblance of a proprietary dealing 
between private individuals. But the covenant is not more durable than 
the licence. Moreover, partly because of a resemblance in consequences, 
and partly because of a resemblance of form (in that, in America, state 
contracts often take a legislative form), there is a confusion of the revoca- 
tion of administrative acts and the termination of contracts. Much of the 
obscurity of the discussion of governmental contracts springs from the 
confusion in the cases between these problems. The confusion results in 
an uncertainty as to the meaning to be given to the word “governmental.” 
Thus it has been said that “The power of governing is a trust committed 
by the people to the government no part of which can be granted away,” 
and similarly that “A governmental power of self protection cannot be 
contracted away.”’*' On this basis everything can fall within the scope of a 
governmental regulation, and the argument as to the scope of the police 
power is revived in slightly different words. Even, however, where such 
wide phraseology is used, some curious applications arise. Thus in Stone 
v. Mississippi, from which the former quotation is taken, it is also said 
that the power of taxation is not in this sense a governmental power, 
since “While taxation is in general necessary for the support of govern- 
ment it is not part of the government itself. Government was not organized 
for the purposes of taxation but taxation may be necessary for the pur- 
poses of government.” To rate the power of taxation as something lower 
than the power to regulate lotteries is curious. It was probably only the 
courts’ anxiety to avoid applying to the case before them the principle 


79See e.g. Danville Water Co. v. Danville, (1901) 180 U.S. 619, where, out of a 
group of water cases, the language is perhaps most clearly contractual on the face of 
it, but is not so held. 

80Stone v. Mississippi, (1880) 101 U.S. 814, 820. 

81New York & New England R. Co. v. Bristol, (1894) 151 U.S. 556, 567. 
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of earlier decisions, holding grants of tax exemption to be binding, that 
led to this result. It involves, moreover, a chain or reasoning which with 
altered words could cover nearly all those cases where a power has been 
held governmental. It would not seem to be any great distortion to say 
that in the same way government is not organized for the grading of 
streets but street grading may be necessary for the purposes of government 
—the protection of public safety or the elimination of public nuisances. 
On that basis a contract could be made binding for all time on that 
subject-matter, yet the converse has been held to be true.®* 

Those who maintain this distinction allege support for it in the 
opinion of Marshall C. J. in the Dartmouth College Case,** where, as has 
already been noted, he envisaged some limitations to the scope of the 
contract clause. He was, however, speaking of “those civil institutions 
which are established for the purposes of internal government,” and it 
was this reference which Washington J. elaborated in his opinion in the 
same case, making clear that “civil institutions’ referred to such bodies as 
towns and cities.“* In practice, the contract clause has never been held 
to protect even the existence of such bodies, and the distinction be- 
tween such bodies and private corporations is intelligible. It is, however, 
a distortion to apply the words of Marshall C. J. outside their context, 
and it is such misapplication which causes confusion. In another sphere— 
namely that of intergovernmental tax immunities—the attempt was long 
made to maintain this same distinction. The difficulties led to the argu- 
ment that all functions of the federal government were necessarily govern- 
mental,” and finally to a rejection of this distinction®® because of what 
Frankfurter J. referred to as the sterility of the attempt to separate these 
different powers. The same difficulties, which were there regarded as 
creating too much uncertainty to allow that classification to form a basis 
for a rule of law, are equally operative here, with similar consequences. 

It would seem that what is necessary is not to determine whether an 
agreement is, or which parts of an agreement are, “proprietary” and 
which “governmental,” but simply to determine whether the regulation 
which purports to interfere with the terms of the agreement can itself fall 
within the scope of the police power as discussed above. If it can and does, 
then to that extent the regulation prevails over the agreement. It is, how- 
ever, the nature and purpose of the regulation which is in issue and not 
the nature of the contract. 

Nevertheless, it remains true that in all cases something in the nature 
of a contract, as distinct from an administrative or legislative act, must 


82Goszler v. Georgetown, (1821) 6 Wheat. 593. 
83(1819) 4 Wheat. 518, 628-9. 

84] bid., 663; see also Story J., ibid., 668-9. 
85Graves v. New York; ex rel. O’Keefe, (1939) 


06 U.S. 466. 
86New York v. United States, (1946) 326 U.S iz 
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be discovered before any rights may be claimed as against the state, at 
any rate so far as the discussion centres round the contract clause.** It is 
in this sense that “governmental” has been used in some of the cases** to 
describe the state’s legislative, as distinct from its contractual, activities. 
The need for this determination must be admitted, even though, as has 
been noted, the illustrations are not always happy. Clearly, however, this 
use of the word “governmental” in determining the existence of a contract 
is not the same as its use in determining the validity of an admitted con- 


tract. The rejection of the latter as a useful concept in no way affects the 
former. 


Compensation for Governmental Interference 

Finally, since many of the police power cases raise the question of 
compensation, it is convenient to say something of that matter, although 
the problem is clearly one which arises not only in regard to public con- 
tracts, and, even in connection with them, not only in the police power 
cases. This question does not spring from the contract clause, but, in so 
far as it is a constitutional one, mainly from the Fourteenth Amendment. 

If it be said that a contract is initially valid (and therefore property), 
whatever its subject-matter, whether prima facie it falls within the scope 
of the police power or not, then the claim to compensation when it is 
terminated or made more onerous by the legislative activity of a state or 
municipality is strengthened. It is, however, a well-recognized principle 
that loss suffered from general legislation does not afford grounds for any 
claim to compensation from the state.*® It follows from this principle that, 
in so far as the exercise of the police power consists solely in a regulation 
for some admitted lawful purpose, no compensation should be claimable, 
and it is upon this basis that the denial of compensation is rested in such 
cases as Chicago © Alton R. Co. v. Tranbarger.” Other theories are 
advanced, but they are not convincing. In some of the cases it is said 
that no compensation is required since each member of the community 
is to be presumed to benefit by that which promotes the public welfare.” 
Since the promotion of the public welfare is the essential test of the 
validity of the purported exercise of the power, it would necessarilv follow 
ii 87Compare the “tax bounty” cases such as Salt Co. v. East Saginaw, (1872) 13 Wall. 
ba 88Superior Water, Light and Power Co. v. Superior, (1923) 263 U.S. 125, 136. 

89Chicago & Alton R. Co. v. Tranbarger, (1915) 238 U.S. 67; Pennsylvania R. Co. 
v. Miller, (1829) 132 U.S. 75; Home Assurance Co. v. Augusta, (1876) 93 U.S. 116; 
Horowitz v. United States, (1925) 267 U.S. 458; Hipolite Ege Co. v. United States, 
(1911) 220 U.S. 45; United States v. Teller, (1883) 107 U.S. 64; Manigault v. Springs, 
(1905) 199 U.S. 473; Northern Transportation Co. v. Chicago, (1879) 99 U.S. 635; 
Scranton v. Wheeler, (1900) 179 U.S. 141: New Orleans Public Service v. New Orleans, 
(1930) 281 U.S. 682; Mugler v. Kansas, (1887) 123 U.S. 623. 

90(1915) 238 U.S. 67. 


®*1Chicago, Burlington @ Quincy R. Co. v. Illinois, (1906) 200 U.S. 561, 593 (per 
Harlan J., quoting from Carthage v. Frederick, (1890) 122 N.Y. 268). 
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that compensation is always excluded. Nevertheless, it would be unreal- 
istic to assume that the benefit thus derived would in all, or even most, 
cases be comparable with the burden suffered. Certainly it was not in the 
Chicago, Burlington G Quincy R. Co. Case, where uncompensated com- 
pliance with the drainage scheme was enforced, although the scheme 
would involve the railway in very heavy expenses and would primarily 
benefit certain lands in which the railway was not interested. Alternatively 
it was there argued that the injury suffered was only “incidental to the 
legitimate exercise of governmental powers.” The denial of compensation 
on this ground is analogous to denial of compensation where the injury 
is merely “‘consequential.”*? What, however, is consequential injury and 
what will amount to a taking is by no means easy to determine.” Indeed, 
the difference between regulation in the exercise of the police power and 
taking under eminent domain tends in border-line cases to be a matter of 
opinion on which no certain guidance can be obtained.” It is frequently 
the case that the regulation itself amounts in practice to a total depriva- 
tion of the value of property®’ so that, although it may be said that regu- 
lation implies the continued existence of the thing,®® any test founded 
upon the extent of the loss suffered cannot be appropriate. 

These conflicts of the rules governing the payment of compensation 
do not arise solely from the constitutional provisions of the Fourteenth 
Amendment, which prohibits taking without compensation. They are 
equally to be found in other systems.** In part they arise from the use of 
too limited concepts. Thus, the effect of the constitutional provisions in 
the United States has been to draw into the discussion, under the heading 
of contract, matters such as licences which are not really contracts at all, 
but are simply grants of governmental permission which, from their 
nature and subject-matter, must frequently be of a temporary nature or 


92Manigault v. Springs, (1905) 199 U.S. 473; The Legal Tender Cases, (1871) 12 
Wall. 457; Northern Transport Co. v. Chicago, (1879) 99 U.S. 635. See also T. M. 
Cooley, Constitutional Limitations, 7th ed. (Boston, 1903), 781-2. 

*3Compare, for example, with the cases cited above, Pumpelly v. Green Bay Co., 
(1872) 13 Wall. 166; and United States v. Lynch, (1903) 188 U.S. 472. 

%4Hudson County Water Co. v. McCarter, (1908) 209 U.S. 349 (per Holmes J.) ; 
Parker v. Commonwealth, 178 Mass. 199. Thus in earlier cases it had been suggested that 
restrictions on the height of building on a plot would amount to a taking requiring com- 
pensation, whereas here it was regarded as typical of regulation not requiring compen- 
sation. 

%5Mugler v. Kansas, (1887) 123 U.S. 623; Fertilizing Co. v. Hyde Park, (1878) 97 
U.S. 659. 

% Pennsylvania Coal Co. v. Mahon, (1922) 260 U.S. 392, 415. 

87See for example in England the provisions under the Housing Act, 1936. The loss 
to the owner of unsanitary premises may be substantial, yet his compensation is limited to 
the bare site value, the demolition being properly regarded as an exercise of the police 
power for the protection of public health, whereas the owner of the well-maintained 
property which is included for administrative convenience in the clearance scheme 
receives full compensation. Thus, in both cases, compensation is paid for any valuable 
property diverted to public uses, but none for any pecuniary loss suffered as a result 
of health regulations. 
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of uncertain duration. Clearly in such cases the justification for any claim 
to compensation is slight, and the fact that licences are at times treated as 
contracts tends to affect claims to compensation in other cases of a 
genuinely contractual nature. Moreover, the discussion seems to be ob- 
scured at times by arguments which are circular. As has been noted in 
the discussion of the existence of contract, it is sometimes said that there 
is no contract because there is not one within the protection of the con- 
tract clause. So, in this connection, the general principle is that compen- 
sation is payable in cases of interference with vested rights, and therefore 
it is said that because there is no compensation payable there is no vested 
right. In that way logical symmetry is maintained more easily than by 
admitting that there are exceptions where vested rights are subject to 
interference without compensation. Yet once it is said that “Regulation 
must mean that the owner is required to exercise his rights in conformity 
with the demands of public welfare while at the same time he is left in 
substantial enjoyment of his property with its asserted incidents,’”** there 
is immediately an apparent admission of the possibility of interference 
with vested rights not subject to compensation. Once this is admitted then 
some other justification for the absence of compensation must be sought. 
Clearly the basis of enjoyment of the benefit shared with the community 
at large is in practice insufficient, and the suggestion that compensation 
is denied because the loss is only incidental to carrying out a general 
governmental function is also unsatisfactory. The taking of property 
might well be incidental to some substantial public purpose, most ob- 
viously defence, yet compensation would be payable. It seems that what 
is here involved is only one application of a general rule and that the true 
cause of the denial of compensation, as it exists today, depends on the 
acceptance of the principle that injury suffered as a result of general legis- 
lation gives rise to no claim for compensation. It is arguable that that rule 
has been too readily accepted. If the denial of compensation for loss as a 
result of legislation be based, as it may reasonably be, on the same grounds 
as the police power, namely the need for governmental effectiveness, it 
would mean that compensation should only be denied where legislative 
reforms would otherwise be impossibly burdensome to the community,”® 
having regard to the general consequences of the legislation rather than its 
particular application. On such a basis compensation would still be 
requisite in cases of the exercise of the power of eminent domain, since in 
such cases the community as a whole receives the benefit of property con- 
verted to the public use. Since a valuable asset has been received, the 
burden of paying equivalent compensation cannot be regarded as exces- 


*8Freund, Police Power, § 516. 
99Compare the position of the individual suing in respect of a public nuisance. 
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sive. On the other hand, the possibility of compensation for some “police 
power’ interferences with no contractual rights would be opened up. 

These general principles are not, of course, related solely to contracts. 
The effect of the police power upon contracts is but one instance of a 
general problem. In regard to contracts there does arise, however, the 
special problem of whether public and private contracts should be treated 
alike. In principle there is much to be said for the argument that the 
person who has contracted with a public authority should not from that 
mere fact derive any benefit above that which would be enjoyed had he 
contracted with an individual. Against that argument, however, it must 
be said that the public authority may have held forth, as in lottery, 
licence, or street franchise cases, a hope of permanency or certainty of 
tenure without which the necessary capital outlay would never have been 
made. In some cases, although not in this connection, account has been 
taken of that factor.'"? The argument appears to be a sound one, but in 
its application it seems necessary to distinguish two subsidiary cases, one 
where the result of the agreement is to produce a public service—the 
supply of water, transport, and so on—the other where the concession is 
solely for the benefit of the concessionaire, as in cases of a licence for 
running a factory likely to be a public nuisance. In the former case, it 
would seem arguable that, in so far as the public has derived benefit from 
the agreement, the provision of that benefit having been the incentive for 
the agreement, compensation should more readily be paid in the event of 
its premature determination, though not necessarily to the full amount 
which would be recoverable as for a breach of contract.'®' In the second 
case, however, although it be true that the public authority may have 
held out the hope of certainty of tenure, yet the principles of govern- 
mental effectiveness would still operate to exclude compensation, since, if 
the system of licensing has been widespread, the cost of legislation in the 
public interest would be prohibitive, and no equivalent gain will have 
been received by the community at large. 

It must, however, be admitted that the general rule denying com- 
pensation has been applied almost without exception, even where con- 
siderable hardship results. All that can be suggested is a doubt whether 
an analysis of the issues involved makes that result inevitable. 


Tax EXEMPTION 


The second group of cases which it is proposed to discuss form a 
contrast to the police power cases, namely, those concerned with tax 


100See the “tax cases,” below, and see the dissenting judgment of Strong J., in 
Fertilizing Company v. Hyde Park, (1878) 97 U.S. 659. 

1014 comparison with the treatment of this matter in France is instructive, particu- 
larly as to the consequences of imprévision. 
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exemptions. They present many of the same problems, i.e. it is necessary 
to find an express contract as distinct from simply a general statement of 
legislative intention,’’* and, as with the police power, the power of taxa- 
tion has been regarded as one fundamental to the existence of states.'”® 
The essential nature of the taxing power has been advanced in all the 
usual forms. It has been described as an attribute of sovereignty,'’* it has 
been treated on a purely factual basis as “of vital importance . . . essential 
to the existence of government,’’®’ and its inalienability has been urged 
on the same grounds of trust imposed by the “people” on the govern- 
ment.'’® Despite this treatment of the power of taxation, tax exemptions 
have been held enforceable, and have been so held since an early date. It 
is true that, in New Jersey v. Wilson,’°* Marshall C. J., in giving the 
opinion of the court, did not discuss any of the possible consequences of 
such an exemption, nor did he consider that the application of the con- 
tract clause was affected by the fact that taxation is something essentially 
governmental on any definition. It was enough that there was an agree- 
ment entered into by the state of New Jersey, and the contract clause 
therefore prevented any impairment of the obligation of the contract. 
Nevertheless, even when it is clear that the Chief Justice fully perceived 
all the possibly dangerous consequences to the community of such a grant, 
he adhered to his original opinion,’®** though subject to some restrictions 
and qualifications which do not appear in the former case. Indeed, in 
Chenango Bridge Co. v. Binghampton Bridge Co.’ it was argued by 
Davis J. that the knowledge of the inviolability of state contracts was 
likely to be the most effective check on legislative improvidence. Although 
it is true that a grant of tax exemption was not there in point, the scope 
of his observations is broad enough to include such grants, and the same 


102See e.g. Salt Co. v. East Saginaw, (1872) 13 Wall. 373; Welch v. Cook, (1879) 
97 U.S. 541. 

103See e.g. Tomlinson v. Jessup, (1873) 15 Wall. 454, per Field J.: “There is no 
subject over which it is of greater moment for the state to preserve its power than that 
of taxation.”” This declaration of Field J. must be read against his obvious antipathy to 
grants of tax exemption. See his dissenting judgments in Home of the Friendless v. 
Rouse, (1869) 8 Wall. 430, and Washington University v. Rouse, (1869) 8 Wall. 439. 

104Piqua Branch Bank v. Knoop, (1853) 16 How. 369 (per Catron J.) ; Wisconsin 
& Michigan R. Co. v. Powers, (1903) 191 U.S. 379 (per Holmes J.); Wilmington @ 
Weldon R. Co. v. Reid, (1872) 13 Wall. 264, where it is described by Davis J. as “one 
of the highest and most important attributes of sovereignty.” 

105Providence Bank v. Billings, (1830) 4 Pet. 514, 561, per Marshall C. J., and see 
the dissenting opinion of Miller J. in Home of the Friendless v. Rouse, (1869) 8 Wall. 
430, 442; Board of Liquidators v. McComb, (1876) 92 U.S. 531. 

10%6Ohio Life Assurance and Trust Co. v. Debolt, (1853) 16 How. 416, 443. 

107(1812) 7 Cranch 164. In Gordon v. Appeal Tax Court, (1845) 3 How. 133, the 
grant of tax exemption is treated on the same basis, i.e. as if the charter were an agree- 
ment between two private partners. For a forthright expression of the subordination of 
the taxing power to the contract clause, see Murray v. Charleston, (1878) 96 U.S. 432, 
444. 


108Providence Bank v. Billings, (1830) 4 Pet. 514. 
109(1866) 3 Wall. 51. 
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judge, in another case,’’® whilst admitting that it was better for the 
interest of the state that the taxing power should never be surrendered, 
nevertheless upheld the grant of exemption. It would seem, at first sight, 
that a parallel argument could justify binding contracts within the scope 
of the police power. 

Once formulated, the doctrine became too firmly established to be 
disturbed even by the most vigorous attacks,’’’ and it has received recog- 
nition within recent years.’’* It appears to stand, therefore, as an absolute 
rebuttal of the principle of governmental freedom of action in essential 
matters. The inadequacy of some of the attempts to explain away the 
apparent contrast between the police power and the power of taxation 
has already been noted."’* It is similarly difficult to accept such arguments 
as those of McLean J. in the Piqua Bank Case,’** that in making a grant 
of tax exemption the state is not bartering away a portion of its “sover- 
eignty” but is exercising that power of sovereignty. Apart from the diffi- 
culty of the use of sovereignty, which needs no elaboration here, it is an 
argument which, if acceptable at all, must in logic be acceptable in the 
case of other supposedly “sovereign” powers such as the police power. In 
fact, the results in cases involving these powers are opposed to that conclu- 
sion. Such an argument, moreover, is one which assumes that the power 
of taxation is one capable of exercise once and for all. Such is not neces- 
sarily the case, and, if it is to be regarded as a continuing power, then 
those same difficulties which have been noted in relation to the police 
power will arise here too. Any argument based upon sovereignty must also 
become involved in the insoluble problem of self-limitation. 

In fact, it seems that the tax exemption cases do not in any way 
weaken the principle here asserted, and, as a result of the ways in which 
the courts have treated these exemptions, even go some way to support it. 
It is obvious that an obnoxious factory or a dangerous crossing may well 
present a much more serious challenge to the power to protect public 
health or safety than a single exemption from tax presents to the power 


10Wilmingiton @ Weldon R. Co. v. Reid, (1872) 13 Wall. 264, 367. It is perhaps 
curious to find this expression of principle at the time when “reservation” clauses were 
coming into use increasingly. As to these clauses, see discussion under the heading, “The 
Reserved Power,” below. 

111Thus in the Delaware Railway Tax Case, (1874) 18 Wall. 206, 226, it was only 
the weight of earlier authority which induced the court with obvious reluctance to admit 
the validity of the tax exemption. Similarly in Humphrey v. Pegues, (1873) 16 Wall. 244, 
249, Hunt J. speaks of the exercise of the power of taxation as “a political necessity 
without which the state must cease to exist,’ but he says it is too late to argue that a 
grant of tax exemption should not be valid as “compassing the death of the state.’ In 
Wright v. Sill, (1862) 2 Black 544, the validity is conceded with obvious reluctance. 

112Atlantic Coast Line R. Co. v. Phillips, (1947) 332 U.S. 168, 173. 

113See above, pp. 211-12. 

14Piqua Bank Branch of the State Bank of Ohio v. Knoop, (1853) 16 How. 369, 
389. The same argument is also raised by Taney C. J. in Ohio Life Insurance Co. v 


Debolt, (1853) 16 How. 416. 
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of taxation. On the one hand, the health of a considerable area may be 
left without protection if the factory is allowed to continue in its present 
location, and a whole scheme of benefit to the community may thus be 
frustrated, whereas, relative to the whole total of taxation, the exemption 
of any one undertaking is unlikely to bulk large, nor will the exemption 
frustrate the whole scheme of taxation. The argument that such would be 
the result can scarcely be maintained so long as wide exemptions for 
charitable institutions are perpetuated, not because of binding contracts, 
but simply because of legislative policy. In none of the tax cases have the 
exemptions apparently assumed such large proportions that they amount 
to any serious inroad into the power to tax.’’® On that basis no occasion 
has yet arisen for the application of the overriding principle here main- 
tained, and the possibility of its application is by no means excluded. In- 
deed, the cases have frequently emphasized the partial nature of the 
exemption,'’® and this emphasis has existed from the earliest cases. Thus, 
in Providence Bank v. Billings,""* Marshall C. J. said: “We will not say 
that the state may not relinquish it [i.e. the power of taxation], that a 
consideration sufficiently valuable to induce a partial release of it may 
not exist.” Moreover, this limited nature of the grants involved, and the 
importance of their being so regarded, is shown by the care taken in such 
cases as the Piqua Bank Case'* to refute the argument that to admit the 
validity of a partial tax exemption is to concede to the states an ability 
to denude themselves entirely of the power of taxation. It is made clear 
that the court is only dealing with the situation before it and that more 
general exemptions might raise different problems. Once again it is the 
question of finding that point at which the balance between different legal 
concepts changes. The argument that the admission of a single grant is 
the thin edge of the wedge, which once admitted makes it impossible to 
limit the split, ignores this principle, which is of cardinal importance. 
Regarded in this way, the existing cases in tax exemption may be legiti- 
mately considered as affording some support for the principle here main- 
115This is probably true only so far as the power to tax is regarded as a purely fiscal 
one. If taxation is to be regarded as an instrument of social policy, this conclusion is not 
as sound. Hitherto, however, the courts have tended to consider the power as purely 
fiscal. 
116 Jefferson Branch Bank v. Skelly, (1861) 1 Black 436, 448, per Wayne J.: “We 
will not say that a state may not relinquish its right to tax in particular cases.’ See also 
the Piqua Bank Case, (1853) 16 How. 369, 384; the Delaware Railroad Tax Case, 
(1874) 18 Wall. 206, 225, per Field J.: “It has also been repeatedly held by this court 
that the legislation of a state may exempt particular parcels of property or the property 
of particular persons or corporations from taxation either for a specified period or 
perpetually or may limit the amount or rate of taxation to which such property shall 
be subject”; and Pacific R. Co. v. Maguire, (1874) 20 Wall. 36; McGehee v. Mathis, 
(1866) 4 Wall. 143; and Atlantic Coast Line R. Co. v. Phillips, (1947) 332 U.S. 168. 
169. The existence of a power to grant a general tax exemption was doubted (though a 
partial one was upheld) in Washington University v. Rouse, (1869) 8 Wall. 439. 


117(1830) 4 Pet. 514, 561. 
118(1853) 16 How. 369. 
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tained, since in none of them has the efficacy of government depended 
upon the revocation of the exemption and in none of them have the 
courts prejudged the issue should such circumstances arise, although the 
suggestion seems to be made that the validity of the grant would not then 
be upheld. 

It is also significant that, in the tax exemption cases, increased 
weight is placed upon the supposed economic justification for such grants. 
In the main the cases centre round two groups of institutions, banks and 
railways, and it is evident that the primary purpose was to develop these 
institutions by offering inducements which would attract undertakers 
who, without such inducements, might have stood aside.''® They belong, 
therefore, to an early stage in the development of the community and to 
a stage when direct state intervention in the fields of commerce was little 
contemplated. Speaking of them, Holmes J. said:'*’ “The charter con- 
tracts in question are of a kind that goes back to the time when railroads 
were barely beginning and that would not be likely to be repeated.’’ The 
reasoning behind such grants is perhaps best expressed by Davis J. when 
he said: “The purposes to be attained are generally beyond the ability of 
individual enterprise and can only be accomplished through the aid of 
associated wealth. This will not be risked unless privileges are given and 
securities furnished in the act of incorporation.”'*' Although it is true that 
that passage referred to the grant of monopoly rights, it is evident from 
other cases that the grant of tax exemption was regarded as one of the 
privileges necessary to attract finance for large-scale, and possibly unre- 
munerative, enterprises which were nevertheless essential to the com- 
munity.'** Thus the loss to the community in the reserve of taxable wealth 
is balanced by the gain to the community in other directions, and this 
reasoning suggests therefore that the judges considered that the grants of 
tax exemption, as thus limited, did not amount to political suicide but 
were in fact a legitimate and necessary form of the exercise of govern- 
mental power. 


119Apart from the development of such commercial undertakings, the device was 
used for what are really similar purposes in the development of waste lands; see McGehee 
v. Mathis, (1866) 4 Wall. 143. The inducements in the development of charitable and 
educational institutions, which give rise to another substantial group of cases, may be 
regarded as prompted by the same reasons. The decline in these grants may be accounted 
for not only by the altered conditions of the community but also by the development of 
the “bounty” machinery as in Salt Co. v. East Saginaw, (1872) 13 Wall. 373, which was 
preferable from the point of view of the states, and which in its turn has given way to 
various forms of subsidy. 

120Central of Georgia R. Co. v. Wright, (1919) 248 U.S. 525, 527. 

121The Binghampton Bridge Case, (1866) 3 Wall. 51, 73-4 and Raleigh & Gaston 
R. Co. v. Reid, (1872) 13 Wall. 269. 

122See e.g. the Piqua Bank Case, (1853) 16 How. 369, 384, and Humphrey v 
Pegues, (1873) 16 Wall. 240, 249, where, until the offer of tax exemption was made, no 
one could be found to undertake the construction of the railway. The same idea is 
expressed as late as 1896 in Pearsall v. Great Northern R. Co., 161 U.S. 646, 664. 
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Just as the necessity to preserve the taxing power is recognized by the 
insistence upon the partial nature of the exemptions granted, so also is it 
recognized by the rule of strict construction which is here applied perhaps 
more rigorously than elsewhere. To this rule, that the grants must be 
construed in favour of the states, there is one seeming exception to be 
found in Choate v. Trapp.'** That exception is, however, to be explained 
by the particular relationship of the federal government to the Indian 
tribes. Apart from that case the use of the rule of strict construction in 
the cases has gone far to whittle away the effect of New Jersey v. Wilson 
and has, it seems, been dictated by the consideration of the necessity of 
preserving the state resources. Thus, although in New Jersey v. Wilson'** 
the grant was regarded as annexed to the land in question so as to enure 
to the benefit of the owners for the time being, the tendency has been to 
regard the right as purely personal and non-transferable,'*’ and the amal- 
gamation of corporations was held not to extend the exemption enjoyed 
by one to the property belonging to the other.’** Even where the new com- 
pany was stated by statute to enjoy all the “franchise rights and privileges” 
of the old, this has been held not to transfer the former tax exemption.’** 
Similarly, the grants have been strictly construed as to the nature of the 
taxes covered, and a stipulation that the stock of the company should be 
subject to a tax “not exceeding one half per cent per annum on the net 
proceeds of their investments” contained in a charter of 1833 was held not 
to prohibit the imposition of an additional income tax in 1941, since in 
1833 such a tax could not have been within the contemplation of the 
state.'** These examples of strict construction may be multiplied, not 
merely in regard to the construction of the contract itself, but also in 
regard to the question whether a contract does exist,’** and all are based 


123(1912) 224 U.S. 665. 

124(1812) 7 Cranch 164. 

125See e.g. Armstrong v. Athens County, (1842) 16 Pet. 281; Morgan v. Louisiana, 
(1876) 93 U.S. 217; Morris Canal and Banking Co. v. Baird, (1915) 239 U.S. 126. 
Contrast Duluth & Iron Range R. Co. v. St. Louis County, (1900) 179 U.S. 302. For a 
general account of the treatment by the courts of tax exemption, see Professor F. J. 
Goodnow, “The Nature of Tax Exemptions” in (1913) 13 Columbia Law Review 104. 

126Tomlinson v. Branch, (1873) 15 Wall. 460. 

127Chesapeake @ Ohio R. Co. v. Miller, (1885) 114 U.S. 176. 

128 Atlantic Coast Line R. Co. v. Phillips, (1947) 332 U.S. 168, 173, where Frank- 
furter J. said: “The State in so far as it may limit its basic power to tax to enable the 
government to go on, can sail as closely as astuteness permits to the line of an immunity 
from such exaction.” This course he justified since “A legislature is not to be presumed 
to have relinquished its power of taxation beyond the narrowest rational reading of an 
exemption. The potential need of all governmental powers and fairness in the distribution 
of burdens or in the enjoyment of privileges preclude such an assumption [i.e. of con- 
tracting away such powers without clear words].” 

129As to the former, see e.g. Vicksburg, Shreveport @ Pacific R. v. Dennis, (1886) 
116 U.S. 665, or Chicago Theological Seminary v. Illinois, (1903) 188 U.S. 662. For 
further applications as to bounty laws see Salt Co. v. East Saginaw, (1872) 13 Wall. 373; 
or West Wisconsin R. Co. v. Board of Supervisors of Trempealeau, (1876) 93 U.S. 595, 
597, perhaps a stronger case. 
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upon the recognition of the necessity of preserving governmental powers. 
It cannot be said that these cases conflict with the principle underlying 
the police power cases until there is a decision upholding a grant where 
the exemption from tax would seriously interfere with the government of 
the community. 

These tax cases have further interest in regard to public contracts 
generally. It is evident that here is a field where the speculator is most 
likely to seek advantages at the expense of the state, and it must be 
remembered that in so far as the contract takes the form of a legislative 
charter the promoter is in the position of one putting forward a private 
bill (in the English sense) .'*’ It is therefore not surprising that, although 
there is some discussion of it in regard to contracts within the scope of the 
police power, the element of consideration for the contract has received 
most attention in regard to tax exemptions. The necessity for a corre- 
sponding benefit to the community was emphasized in the early cases.'*' 
This requirement has been constantly repeated.'** Indeed, so strong is 
the insistence on consideration, that it was only with much hesitation that 
Holmes J. was prepared to concede that such an exemption might be good 
if under seal although no consideration was shown.'** It is evident, there- 
fore, that such contracts are to be regarded as substantially different from 
those of private persons. There is similarly some disposition here to review 
the question of the adequacy of consideration. Thus, in the Providence 
Bank Case, Marshall C. J. spoke of a consideration “sufficiently valu- 
able,”’'** though, in Home of the Friendless v. Rouse,’** Davis J]. was 
evidently prepared to accept as final the determination of the legislature 
as to the adequacy of the consideration, and it sufficed that the objects of 
the exempted corporation were beneficial to the community. In the Piqua 
Bank Case, McLean J. said:'*” “Whether the consideration paid by the 
banks was large or small, we suppose was not a matter for the court, as 
the sovereign motives or consideration which induced a Sovereign State to 
make a contract cannot be inquired into as affecting the validity of the 
Act.” It has already been seen that the suggestion, that the motive behind 
legislation cannot be the subject of inquiry, is without foundation. More- 

130This is one of the reasons leading to the adoption of the strict-construction rule ; 


see the opinion of Hughes J., as he then was, in Russell v. Sebastian, (1914) 233 U.S 
195, 205, and the cases there cited. 
131See e.g. Ohio Life Assurance Co. v. Debolt, (1853) 16 How. 416, 437 (per Taney 
ae 
132Tomlinson v. Jessup, (1873) 15 Wall. 454; Grand Lodge of Loutsiana v. New 
Orleans, (1897) 166 U.S. 143; Pearsall v. Great Northern R. Co., (1896) 161 U.S. 646: 
Armstrong v. Athens County, (1842) 16 Pet. 281, 290 

133Wisconsin @ Michigan R. Co. v. Powers, (1903) 191 U.S. 379. Earlier, however, 
in the Dartmouth College Case, (1819) 4 Wheat. 518, Story J. had asserted that con- 
sideration need not necessarily be given on the granting of a charter. 

134(1830) 4 Pet. 514, 561. 

135(1869) 8 Wall. 430, 437 

136(1853) 16 How. 369, 387. 
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over, the suggestion that in regard to consideration these contracts are 
somewhat differently treated from those between private persons intro- 
duces no novelty. There are admittedly a number of rules applicable to 
public grants which are inapplicable to private contracts. Thus, apart 
from the rule that non-user will itself invalidate the grant,’** there are 
many suggestions that the contract will be more easily revoked so long as 
it is executory on the part of the undertaker.’** There is therefore some 
justification for the suggestion of the need of adequate compensation as a 
safeguard against the dissipation of the state resources without any equi- 
valent recompense, and it is noticeable that these special requirements 
have been developed quite apart from any constitutional provisions and 
even as restrictions upon earlier constitutional decisions of which the 
practical inconveniences only became apparent later on. 


RATE REGULATION 


More difficulty arises in reconciling the third large group of cases, 
where the binding nature of charters had been tested in relation to rate 
regulation. The power of rate regulation is one admittedly akin to the 
police power’®® and any agreement as to such regulation which is held to 
be absolutely binding would therefore be an exception to the principles 
already discussed. So far as the analogy of the police power is concerned, 
such a decision would be an exception to the rule that no contract can 
prevent the exercise of that power, unless of course the power of rate 
regulation is regarded as falling into the same category as the non-funda- 
mental manifestations of the police power, which, as has been seen, are 
capable of being affected by contracts. Such does not, however, seem to 
be the case, the power of rate regulation being regarded as an essential 
power of government. 


137TNew York Electric Lines Co. v. Empire Subway Co., (1896) 161 U.S. 646, 673; 
St. Louis v. Western Union Telegraph Co., (1893) 148 U.S. 92, 103. Contrast Grand 
Trunk Western R. Co. v. South Bend, (1913) 227 U.S. 544, 555; Russell v. Sebastian, 
(1914) 233 U.S. 195, 207. 

1380 /nited States v. Northern Pacific R. Co., (1921) 256 U.S. 51. 

139See Munn v. Illinois, (1877) 94 U.S. 113, 126: “When therefore one devotes his 
property to a use in which the public has an interest, he, in effect grants to the public 
an interest in that use and must submit to be controlled by the public for the common 
good.” See also ibid., 124, as to the denial of compensation. These qualifications are 
similar to those already noted for the existence and operation of the police power. See 
also Northern Pacific R. Co. v. North Dakota, (1915) 236 U.S. 585, 595 (where the 
qualification for this regulatory power is stated in words already discussed in relation to 
the police power—“to promote safety, good order and convenience’); and Chicago, 
Burlington @ Quincy R. Co. v. McGuire, (1911) 219 U S. 549, 568. The connection with 
the police power is traced by Professor C. K. Burdick, “Regulating Franchise Rates” in 
(1920) 29 Yale Law Journal 589, 595, to the wide definition of that power in Chicago @ 
Alton R. Co. v. Tranbarger, (1915) 238 U.S. 67, as including the “general welfare” of 
the community. In Knoxville Water Co. v. Knoxville, (1903) 189 U.S. 439, the regula- 
tion of rates was brought specifically under the exemption of the police power contained 


in the franchise. See further Georgia Railway and Power Co. v. Decatur, (1923) 262 
U.S. 432, 438. 
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The cases make somewhat confusing reading since the power of 
regulation may operate upon a contract made between the carrier or 
other public utility company and any other private individual. It may also 
operate upon a contract between the municipality or state and the 
undertaker. In this second group of cases it may either be that the munici- 
pality had full power delegated to it by the state both to enter into the 
contract and to bind the state as to any future exercise of this regulatory 
power, or it may be that although the municipality was given power to 
enter into the contract it had no power delegated to it to bind the state as 
to rate fixing. There is of course the other possibility, that the agreement 
was in fact ultra vires the municipality, but such cases raise no difficulties 
from the present point of view.'*° 

The first instance, where the contract affected is between private 
individuals or corporations, presents no difficulty. Just as such a contract 
offers no obstacle to the exercise of the police power, so here a similar rule 
is applied, that one whose rights, such as they are, are subject to state 
regulation cannot remove them from the power of the state by making a 
contract about them. The contract will carry with it the infirmity of the 
subject-matter.'*" 
cases.'** “A common carrier,” it is said, “cannot by making contracts for 
future transportation or by mortgaging its property or pledging its income 
prevent or postpone the exertion by the State of its power to regulate the 
carrier's rates and practices. Nor does the contract clause of the constitu- 
tion interpose any obstacle to the exertions of that power.”’’** Indeed the 
cases have here gone somewhat further than that quotation might imply. 
Thus a contract entered into by a carrier before becoming a common 
carrier, and therefore at its inception not susceptible of variation under 
this power, has nevertheless been held to give way to it.’** These cases, on 
private contracts, therefore conform to the principles discussed. 

The cases where a municipality has entered into the contract, having 
no power to bind the state in the matter of rates, have been similarly 
treated.'*° These are cases where the municipality has no power dele- 


This fact has been clearly recognized in numerous 


140For an account of the cases reflecting the different situations, see a note, “The 
Enforcibility of Contracts Fixing Public Utility Rates’ in (1930) 30 Columbia Lau 
Review 527, and Professor C. K. Burdick, “Regulating Franchise Rates” in (1920) 29 
Yale Law Journal 589. 

141Hudson Water Co. v. McCarter, (1908) 209 U.S. 349, 357. 

142See e.g. Union Dry Goods Co. v. Georgia Public Service Corp., (1919) 2 
372; Producers Transportation Co. v. Railroad Commissioners, (1920) 251 U.S. 

143Producers Transportation Co. v. Railroad Commissioners, (1920) 251 U 

per Van Devanter J.) 

144See particularly Fort Smith Spelter Co. v. Clear Creek Oil and Gas Co., (1925) 
267 U.S. 231. 

'45Southern Utilities v. Palatka, (1925) 268 U.S. 232. See, however, for the diffi- 
culties where the municipality has purported to bind the state, without having the power 
to do so, in which case neither the city nor the company are bound by the rates, San 
Antonio v. San Antonio Public Service Co., (1921) 255 U.S. 547, and see also (1930 
0 Columbia Law Review 527, 531ff. 


48 U.S 
228. 


9 
S. 228 
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gated to it by the state to contract so as to exclude future state, as distinct 
from municipal, rate regulation. One distinction in contracts entered into 
by the municipality and the undertaker, as against the contracts entered 
into between two non-public bodies, may be noted. Even where the muni- 
cipality has power to bind the state, in the above sense, it will enter into 
such a contract in some respects as agent of the state, and hence the state 
may in exercise of its regulatory powers vary the contract even against the 
wishes of the municipality, provided that it does so with the consent of 
the undertaker." The weakness of the position of the municipality here 
springs not from the fact that the contract is inevitably subject to regula- 
tion, as it would be if both parties were non-public, but from the fact that 
one agency of government can have no enforceable rights against any 
superior agency. This special relationship of governmental agencies 
presents wider problems than does the simple question of contracts, and 
is here mentioned only to avoid a confusion of ideas. 

There remain the cases where either the original agreement is with 
the state, which bargains away the right to regulate, or with a munici- 
pality, which had the authority of the state to make a binding contract as 
to rates. The typical situation is one in which a street railway franchise 
contains a stipulation as to the fares to be charged, either as specific rates, 
or in the form of a proviso such as that “no greater charge than five cents 
shall be collected, and that tickets at the rate of eleven for fifty cents or 
twenty-two for one dollar shall at all times be kept for sale.’ Further stipu- 
lations as to free transfers and so on were also often included. Sometimes, 
therefore, the rates fixed were maxima, sometimes standard rates, and 
sometimes minima so as to ensure the company an apparently stable 
return. In the case of utilities such as water works, where services were to 
be supplied to the municipality, specific rates were fixed for such matters 
as the flushing of sewers or supplies to fire-hydrants. These rates formed 
part of the original franchise grant and, although often incorporated in 
ordinances, took on a contractual aspect since a notice of the acceptance 
by the undertaker of the terms of the franchise was often deposited with 
the municipality as a mark of the conclusion of the agreement. 

The binding nature of such agreements has been well tested, since 
the fluctuations of economic conditions have caused, at different times, 
both the public utility and the municipality to seek to evade the contract 
and secure a variation of the stipulated rates. Whichever way the attack 
has come, the contract has been maintained.'’** It should moreover be 

146Worcester v. Worcester Consolidated Street R. Co., (1905) 196 U.S. 539. 

'47See, as to the attempt by the utility to seck adjustment, Columbus Railway, Power 
and Light Co. v. Columbus, (1919) 249 U.S. 399; Georgia Power Co. v. Decatur, (1930), 
281 U.S. 505, 507; and as to the attempt by a municipality, Detroit v. Detroit Citizens’ 
Street R. Co., (1902) 184 U.S. 368; Vicksburg v. Vicksburg Water Works Co., (1907) 


206 U.S. 496. The allegation in the latter case was that the rates imposed an extortionate 
burden upon the inhabitants of the city 
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noted that, so far as the contractual rates are concerned, their validity 
does not depend upon their being “reasonable” or non-confiscatory.'** 
In some cases it is said that this binding effect is attributable to the fact 
that the agreement is made by the municipality in a “proprietary char- 
acter.”'*® Apart from the difficulty of classifying any power as govern- 
mental or proprietary this solution is not easy to accept. It is most readily 
applicable where, as in the Vicksburg Case, one of the questions involved 
is the payment by the municipality for water to be supplied to it for its 
own purposes. But it is difficult to accept such a classification of the power 
to control rates payable by the inhabitants at large, a power which is 
involved either in the railroad cases, or in the water rate cases (other than 
those concerned with rates for public hydrants such as the Vicksburg 
Case). Moreover, this classification, even if acceptable, is difficult to re- 
concile with the cases where the state regulation of contracts between indi- 
viduals has been admitted. In both applications, the power itself remains 
the same; it is only the material upon which it operates which is different. 
Again, it is difficult to reconcile this classification with the equation, 
already noted, of this power with the police power. It is important also 
to note that even charter rates are not immune from regulation in suitable 


} 


cases by the Interstate Commerce Commission.'*” 


In other cases the justification for holding these contracts binding has 
been different. Once again there is the assertion that the ability to make a 


binding contract is an essential element of sovereignty.’®' The allegation 


that the right is a “sovereign” one was repeated in Milwaukee Electric 
Railway and Light Co. v. Wisconsin Railroad Commission.” Once again 
the argument is advanced that it is necessary to uphold such agreements 
since otherwise the capital would not be forthcoming for the enterprise.'™’ 
This is hardly a convincing argument in cases where it is the company 
which is seeking to avoid the terms of the original agreement. It is an 
argument expressly met by Holmes J. in Knoxville Water Co. v. Knox- 


148Columbus Railway, Power and Light Co. v. Columbus, (1919) 249 U.S. 399 
414: “The efficiency of the service and fairness in dealing with the company which per 
forms such important and necessary service’ and the fact that an advance in rates had 
been recommended by the War Labor Board did not enable the court to vary the agree 
ment against the will of the municipality. See also Georgia Power Co. v. Decatur, (1929) 
281 U.S. 507. Texas Railroad Commission v. Eastern Texas R. Co., (1924) 264 U.S. 79, 
admits of some relief to the undertaking by allowing the possibility of surrendering the 
franchise where that is permissible 

149Per Day J. in Vicksburg v. Vicksburg Water Works Co., (1907) 206 U.S. 496, 
508, followed in the Columbus Case, supra. 

150New York v. United States, (1922) 257 U.S. 591 

151This argument is also advanced in the Vicksburg Case where Day J. quotes with 
approval from earlier litigation (p. 511 

152(1915) 238 U.S. 174, and see Home Telegraph Co. v. Los Angeles, (1908) 211 
U.S. 265, 273, where the power is spoken of as a “Power of Government.” To the same 
effect, Rogers Park Water Co. v. Fergus, (1901) 180 U.S. 624 

153 Detroit v. Detroit Citizens’ Street R. Co., (1902) 184 U.S. 368. 
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ville,°* where he points out that in fact persons were willing to, and did, 
accept franchise grants without this inducement. The supposedly prop- 
retary character of the power is further denied in such cases as Cleveland 
v. Cleveland City R. Co.,’*’ where it is clearly classified as a state political 
power. Confusion is made worse by such statements as that of McKenna 
J. where, in upholding a rate contract, he said:*®° “It is hardly necessary 
to say that the point made by the appellant that neither the city nor the 
legislature can grant or alienate any of the rights of sovereignty has no 
application to this case.” 

Much more strongly than in the tax exemption cases there seems to 
be here a recognition of the possibility of a governmental agency limiting 
itself in the exercise of powers which may be essential for the well-being 
of the community. This possibility has been reflected in some states by a 
constitutional provision against such agreements, and in some, they have 
been held unconstitutional even without a clear statement.'®* Even the atti- 
tude of the Supreme Court does not seem to be consistent. In cases dealing 
with street railways the Court tends much more to uphold the binding 
effect of the agreement than it does in regard to railroads.’** 

The exception to the supposed principle is not therefore firm, and 
moreover it is in regard to rate contracts that many of the devices for 
avoiding the necessity of enforcing a contract are most fully developed. 
Thus here the strict-construction rule operates not only in the construc- 
tion of the franchise grant but also in regard to the separate question of 
whether the municipal grant has precluded state regulation." In regard 
to the grant itself, the rule of strict construction has been rigorously 
applied. In a case involving a water company, where the agreement that 
the company should supply water at a rate not exceeding five cents per 
hundred gallons was held not to preclude municipal regulation of the 
rates within the contractual limits,'®’ the company’s promises were dis- 
tinguished from those of the municipality, which were regarded as of a 
different nature, so as to leave the latter free even when the former was 


154(1903) 189 U.S. 43 

155(1904) 194 U.S. 51 
raised there (p. 537). 

156.05; Angeles v. Los Angeles City Water Co., (1900) 177 U.S. 558 

157Tampa v. Tampa Water Works, (1903) 45 Fla. 600, and the other cases cited by 
Professor C. K. Burdick, “Regulating Franchise Rates” in (1920) 29 Yale Law Journal 
589, 594. He draws attention to the inconvenience of the decisions of the Supreme Court 
and expresses the hope that the rule that states may contract away this power is not too 
firmly established to be upset (p. 595). The hope is probably faint 

158Wright, The Contract Clause of the Constitution, 136-9. 

159Puget Sound Traction Co. v. Reynolds, (1915) 244 U.S. 574: Home Telephone 
Co. v. Los Angeles, (1908) 211 U.S. 265, 273; Freeport Water Co. v. Freeport, (1901) 
180 U.S. 587. 

160K noxville Water Co. v. Knoxville, (1903) 189 U.S. 434 


4. 
7. 


The argument that the power is a continuing one is also 


There was a reservation 


of the police power but much of the opinion of Holmes J. is independent of this reserva 
tion 
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bound;'”’ the distinction was made between the “language of contract 
and the language of command,” so that in the latter case the command 
might be varied.'’* Similarly, the grant of an apparent monopoly of 
supply has been frequently held not to debar the municipality from 
running a competing enterprise.’”’ Once again this mode of construction 
underlines the difficulty of the classification of powers as governmental or 
proprietary, since the operation by the municipality of a public utility 
undertaking whether of water supply or telephones must surely be in its 
proprietary capacity, in the sense in which that word is used in the case. 
Nevertheless, the rule of strict construction is applied to protect the 
municipality in this capacity, e.g. in order to allow it to establish a com- 
peting undertaking, just as much as in any “governmental” capacity. 
Indeed, it is noticeable that in one of the cases'”* the essential point was 
considered to be simply that the party apparently limiting itself was a 
governmental agency and for that reason alone restraints upon it were not 
to be implied. The character of the restraint was not regarded as critical. 
It must be admitted, however, that quite apart from the governmental 
status of one of the contracting parties the Court is reluctant to uphold 
monopolistic powers.’®° Nevertheless, the general prejudice against mono- 
polies is not so strong in the case of public utilities since their very nature 
tends to require that form of grant,’’® and would not itself account for 
the construction adopted in many of the cases. 

Finally, it is worth noting that, in regard to these grants of fran- 
chises, there are to be found similar suggestions of limitations in time 
which have been noted in regard to tax exemption. Once again these 
limitations seem to be founded on public policy rather than on strict con- 
stitutional law. Thus, in Home Telephone and Telegraph Co. v. Los 
Angeles'® it is said: “It has been settled by this court that the State may 

161The Knoxville Case, supra; Cedar Rapids Gas Light Co. v. Cedar Rapids, (1912 
223 U.S. 655. 

162Rogers Park Water Co. v. Fergus, (1901) 180 U.S. 621. 

163Hamilton Gas, Light and Coke Co. v. Hamilton, (1892) 146 U.S. 383. Where 
clearly expressed the exclusion of competition from the city itself would be upheld unless 
it could be justified on health grounds: Lehigh Valley Water Co. v. Easton, (1887) 121 
U.S. 388; New Orleans Water Works Co. v. Rivers, (1885) 115 U.S. 674; St. Tammany 
Water Works Co. v. New Orleans Water Works Co., (1887) 120 U.S. 64; Walla Walla 
v. Walla Walla Water Co., (1898) 172 U.S. 1 (where once again the argument is ad- 
vanced that the certainty of contract is necessary in order to encourage the undertaker). 
The validity of such monopolistic grants is of long standing (see the Binghampton Bridge 
Case, (1866) 3 Wall. 51), though the principle of strict construction is of equal age: 
The Charles River Bridge Case, (1837) 11 Pet. 420. 

164 Joplin v. Southeast Missouri Light Co., (1903) 191 U.S. 150, 156-7. 

165Compare the Slaughter-House Cases, (1873) 16 Wall. 36 with the Butchers’ 
Union Case, (1884) 111 U.S. 746, discussed above 

166The argument in New Orleans Water Works Co. v. Rivers, (1885) 115 U.S. 674, 
is that in such cases, involving as they do peculiar privileges in regard to public highways, 
no one else is deprived of any freedom which he had before the grant, since no one has 


a right to dig up the highway save by concession 
167(1908) 211 U.S. 265, 273. To the same effect Milwaukee Electric Railway and 
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authorise one of its municipal corporations to establish by an inviolable 
contract the rates to be charged by a public service corporation (or a 
natural person) for a definite term, not grossly unreasonable in point of 
time.” The effectiveness of this supposed limitation may, however, be 
doubted. Thus, in Minneapolis v. Minneapolis Street Railway'*’ the 
power was bargained away for a period of fifty years; in Freeport Water 
Co. v. Freeport’®® no objection was taken to a thirty-year term, and many 
cases with similar periods may be cited. In such matters as rate regula- 
tions dependent upon rapid economic changes, a period of twenty-five or 
thirty years could well amount to a serious deprivation of a necessary 
power.'”? Moreover, in the grant of monopoly rights, which must be re- 
garded in much the same light, longer periods have been admitted, and 
even perpetual franchises have been upheld.’*! 

The suggestion of limitation by time can therefore, like the rigid 
application of the rule of strict construction, only be regarded as a recogni- 
ticn by the courts of the danger which exists where these regulatory func- 
tions are affected by binding contracts. The treatment of contracts pur- 
porting to fix rates shows a curious dualism on the part of the courts. On 
the one hand, when dealing with contracts between a customer and the 
carrier or other utility power company, the courts have treated the power 
of rate regulation as a dominant one, overriding contractual rights. The 
full consequences are there drawn from the recognition of the nature of 
the power. On the other hand, when dealing with contracts between the 
municipality, or the state, and the utility, the courts have tended, though 
not without hesitation and some suggested limitations, to regard the con- 
tractual rights as predominating. The result has been that the public con- 
tract is held more binding than is the private one. This curious situation 
will be found to have arisen in one instance in regard to federal contracts. 
Even, however, in regard to these public contracts it has been held that 
they must themselves give way before regulation under the commerce 
power.'”* The confusion of treatment of the different powers is obvious. 


Light Co. v. Wisconsin Railroad Commission, (1915) 238 U.S. 174, 
exemption for a “specified period.” 

168(1910) 215 U.S. 417. 

169(1901) 180 U.S. 587 

170To take but one example in the Columbus Railway, Power and Light Case, 
(1919) 249 U.S. 399, what had presumably been profitable and attractive rates (from 
the undertakers’ point of view) had by 1918 become (from the same point of view) 
ruinous. An opposite economic trend would equally change the rates from reasonable to 
extortionate from the consumers’ point of view. The movement of transport charges in 
the United Kingdom between 1945 and 1951 is itself a sufficient reminder of the short 
period over which the character of charges may change entirely. 

171Covington v. South Covington & Cincinnati Street R. Co., (1918) 246 U.S. 413 
It is worth noting that in such cases the franchise could be rescinded in the event of 
oe of it by the undertakers: Farmers’ Loan and Trust Co. v. Galesburg, (1890) 133 
1S. 156. 

172New York v. United States, (1932) 257 U.S. 591. 


180, emphasizing 
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Perhaps the exceptional treatment of state regulation may be explained by 
the feeling that the regulating body should not be allowed to interfere 
with contracts which it itself has made, when in making them it has held 
out false hopes as an inducement to the other party. Although this argu- 
ment is attractive, its validity may, as has been seen, be doubted, since it 
results in the undertaker deriving an advantage solely from the fact that 
he has contracted with a public body. The nature of the contract which 
he makes is the same no matter with whom it is made, and its effect 
should, in this respect, be the same in all cases. 

This exception to the general principle discussed is more under- 
standable when it is remembered that at the time of its establishment the 
emphasis in thought was on the contract aspect rather than the power of 
government bodies, and the mere existence of any such power of regula- 
tion was not regarded with enthusiasm.'** Its limitations could therefore 
be the more easily conceded. The perpetuation of the exception once it 
was introduced may be explicable on the grounds that the surrender of 
the power may on balance effect more desirable results than its preserva- 
tion.’ 


EMINENT DoMAIN 


One further power of the states likely to be affected by contracts with 
individuals may be noted, namely, the power of eminent domain. Here 
the cases are fortunately few, and clear in this respect at least: it was early 
established that the mere fact that rights were enjoyed by reason of a 
grant fram the state did not prevent the state resuming those rights by 
proceeding under the power of eminent domain.'*® The argument was 
that a franchise right can be treated no differently from any other right 
and therefore must be subject to the power of eminent domain, and, whether 
the possibility of the exercise of this power be regarded as an implied term of 
the franchise, or the power is simply regarded as overriding, the result is the 
same. There is, moreover, strictly speaking, no question of impairment of 
contract within the contract clause. The contract is not impaired, at least in 
the case of a franchise, but taken, and compensation paid.'** There is there- 
fore less difficulty in holding this power free from restriction than is the case 
with the powers discussed above. The qualification for the exercise of the 

173See note, “The Contract Clause of the Federal Constitution” in (1932 32 
Columbia Law Review 476, 485. 

174See note, “The Enforcibility of Contracts Fixing Public Utility Rates” in (1930 
30 Columbia Law Review 527, where it is also contended that the validity of these grants 
n all circumstances is not yet determined. In contrast, Professor C. K. Burdick, “Regu- 
lating Franchise Rates” in (1920) 29 Yale Law Journal 589, 605, strongly urges the 
desirability in changing conditions of full freedom for regulation 

175 West River Bridge Co. v. Dix, (1848) 6 How. 507: earlier cases such as the 
Charles River Bridge Case, (1837) 11 Pet. 420, had foreshadowed this decision 

176See West River Bridge Co. v. Dix, (1848) 6 How. 507, 533: Lone Island Water 


Supply Co. v. Brooklyn, (1897) 166 U.S. 685; Cincinnati v. Louisville @ Nashville R 
Ce 1912) 223 U.S. 390 











Pusiic CONTRACTS IN THE UNITED STATES 231 


power rests upon the grounds of self-protection of the state and the welfare 
of the community. Thus it is said:'** “In every political sovereign com- 
munity there inheres necessarily the right and the duty of guarding its own 
existence and of protecting and promoting the interests of the community at 
large. This power and this duty are exerted not only in the highest acts of 
sovereignty and in the external relations of governments; they reach and 
comprehend likewise the interior policy and relations of social life which 
should be regulated with reference to the activities of the whole society.” 
Perhaps the clearest of the cases is Pennsylvania Hospital v. Phila- 
delphia,‘** where there was a contract which expressly prohibited the open- 
ing of streets over land belonging to the plaintiff hospital. The opinion of 
White C. J. expressed no doubt that “the States cannot by virtue of the 
contract clause, be held to have divested themselves of the right to exert 
their governmental authority in matters which, from their very nature, so 
concern that authority, that to restrain its exercise by contract would be a 
renunciation of power to legislate for the preservation of society or to secure 
the performance of essential governmental duties.” It is noticeable that here 
the justification for the rule is found in the purely practical requirement of 
the performance of functions essential to the well-being of the community. It is 
true that in many of the cases there are references to the power of eminent 
domain as a sovereign power,'’® but it is evident that in the main it is the 
practical necessity which is regarded as the foundation of the power. It is, 
said Strong J., the offspring of political “necessity,”’*® and is merely another 


177 West River Bridge Co. v. Dix, (1848) 6 How. 507, 531-2 (per Davis J.). In the 
words of McLean J., the franchise rights, like all others, were held subject to “public 
necessity” (p. 537). It is noticeable that he emphasizes the object of the acquisition, say- 
ing: “The legality of the act depends upon the facts and circumstances under which it 
was done.” 

178(1917) 245 U.S. 20. See also Richmond, Fredericksburg & Potomac R. Co. v. 
Louisa R. Co., (1851) 13 How. 71, 83 (‘The grant of a franchise is of no higher order 
end confers no more sacred title than a grant of land to an individual, and, when the 
public necessities require it, the one as well as the other may be taken for public purposes 
on making similar compensation; nor does such an exercise of the right of eminent 
domain interfere with the inviolability of contracts’); and Georgia v. Chattanooga, 

1923) 264 U.S. 472, 480. There is, however, a suggestion by Lurton J. in Cincinnati 
v. Louisville @ Nashville R. Co., (1912) 223 U.S. 390, 405, that the power could be 
contracted away by express words on the analogy of tax exemption. In the light of subse- 
quent cases this suggestion does not seem to be maintainable. 

179See e.g. Charles River Bridge Case, (1837) 11 Pet. 420, 642 (per McLean J.) ; 
Georgia v. Chattanooga, (1923) 264 U.S. 472, 480 (“*The power of eminent domain is 
an attribute of sovereignty”). Similarly, in L’nited States v. Jones, (1883) 109 U.S. 573, 
it is on the basis of sovereignty that it is said there can be no delegation of the power 
The difficulties of that theory of sovereignty are illustrated by the confusion of 
“sovereigns” in Mississippi @ Rum River Boom Co. v. Patterson, (1879) 98 U.S. 403. 

180K ohl v. United States, (1876) 91 U.S. 367, where, speaking of the power of the 
states in this respect, he also said: “It grows out of the necessities of their being.” See 
also West River Bridge Co. v. Dix, (1848) 6 How. 507, 531: “It cannot be justly disputed, 
that in every political sovereign community there inheres necessarily the right and the 
duty of guarding its own existence, and of protecting and promoting the interests and 
welfare of the community at large” (per Daniel J.). See also Searl v. School District 
No. 2, (1890) 133 U.S. 553, 563 (per Fuller J.) 
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manifestation of the subservience, at the last resort, of private good to the 
public good.'*' This principle equally finds expression in the cases which 
insist on the necessity for an intended public use before the condemnation 
can be sustained. This insistence is to be found running through the cases 
right from the earliest ones such as the West River Bridge Co. v. Dix,'** and 


the question, what are public purposes, comes to be more liberally regarded. 


Thus a purely moral advantage will suffice,*** and condemnation may be 


justified even if the immediate gain is private and the public benefit only 
consequential,'** and similarly property already devoted to a public use may 
be taken and diverted to another.'*’ There is, therefore, a close similarity 
between the development here and the development in the police power 
cases. The more liberal view of the scope of the police power is matched by 
the growth of the meaning of the phrase “public purposes” here, and the 
justification of the existence of the power of eminent domain resembles 
closely that of the police power.’ The parallel is also emphasized by the 
cases'** which show that, although the power itself may not be contracted 
away, yet agreements as to the compensation payable are binding and are 
not regarded as a fetter upon the power itself. 

The most marked distinction in consequence between the exercise of the 
two powers is that, whereas the exercise of the police power gives rise to no 
claim for compensation, that of the power of eminent domain does. The 
necessity for compensation as an essential element of the power was suggested 
by Marshall CJ. in Fletcher v. Peck'** and was so recognized in United 
States v. Russell.'** The suggestion in the earlier cases is that the requirement 


181Thus it was on this basis that its existence was justified by Brewer J. in Long 
Island Water Supply Co. v. Brooklyn, (1897) 166 U.S. 685, 689: “All private property 
is held subject to the demands of a public use.”’ This same subservience was recognized 
by Taney C. J. in the Charles River Bridge Co. Case, supra. The right is then only a 
development of the right in emergencies to take or destroy property without preliminary 
proceedings and without the payment of compensation before the taking which is recog- 
nized in such cases as United States v. Russell, (1871) 13 Wall. 623; Mitchell v 
Harmony, (1851) 13 How. 134. Contrast Bowditch v. Boston, (1880) 101 U.S. 16, 18 

182(1848) 6 How. 507. A somewhat narrow view was expressed of what could be 
a public use, and Woodbury J. doubted if the power could be exercised to acquire pro- 
perty for a state prison. Similarly, McLean J. could not concede that under the power 
a business such as a bank could not be taken by the state and continue to be operated by 
the state since that would not be a change of use but merely a change in the disposition 
of profits. See also Calder v. Bull, (1798) 3 Dall. 386 

183 /nited States v. Gettysburgh R. Co., (1896) 160 U.S. 668 (the taking of property 
to form the Gettysburgh Memorial). See also Roe v. Kansas, (1929) 278 U.S. 191 

184Clark v. Nash, (1905) 198 U.S. 361, where the power could be used by one land 
owner to improve the irrigation of his own land, the public benefit being the general 
improvement of the district. 

185Cincinnati v. Louisville @ Nashville R. Co., (1912) 223 U.S. 390. The cases as 
between railways and streets abound 

186See also Freund, The Police Power, § 511, where he speaks of them as being the 
obverse and reverse of the same power 

187See e.g. Darnforth v. United States, (1939) 308 U.S. 271; and Albrecht v. 

189(1871) 13 Wall. 623; and see West River Bridge Co. v. Dix, (1848) 6 How. 507, 

188(1810) 6 Cranch 87, 135 
United States, (1947) 329 U.S. 599 
540 
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of compensation would exist independently of any express constitutional 
provision. Any speculation as to a “natural law” requirement of compensa- 
tion ceased to have great significance after the passing of the Fifth and 
Fourteenth Amendments, although they continued to be regarded merely 
as buttresses of a right which was otherwise well recognized in law.'”’ It is 
because of this distinction that the diflerence between regulation and taking 
has assumed such importance. The distinction is not always clear,'*' and 
indeed could hardly be so, since it is treated as one of degree—at some stage 
regulation becomes confiscation,'** but the point where that takes place 
cannot be laid down with any certainty. The mere fact that a contract right 
becomes valueless does not necessarily mean that compensation will become 
payable.'** Indeed, the cases seem to lead to this result, that, if under a con- 
tract conferring on you rights to goods you have actually received the goods 
which are then taken by the state, compensation is doubtless payable on 
general principles; if, however, you have not yet received the goods and the 
interference by the state with your contractual right takes the form of pre- 
venting them reaching you, by commandeering the output of the supplier, 
no compensation is payable.'’* Clearly, however, the actual loss to the pur- 
chaser may be as great in the second case as in the first. 

The details of the distinction between taking and regulation are not 
here relevant, but some further matters relating to compensation are note- 
worthy. The insistence upon compensation for property of any kind taken by 
the state as being in the natural order of things an inseparable condition of 
the exercise of the power of eminent domain and not solely as a result of 
constitutional provisions has been already observed, as have the difficulties 
involved in the idea of taking, difficulties which arise both in the definition of 
that concept and in the fact that the definition as it stands frequently leaves 
uncompensated someone who has suffered a direct loss. The latter difficulty 
has here a particular relevance since, where the contract is between an indi- 
vidual and the state, if that contract apparently fetters the power of eminent 
domain it is inoperative. Yet it cannot be said that the contract is taken for 
the public use; it is simply injured or destroved in the same way as was the 
contract of the plaintiff in Omnia Commercial Co. v. United States,'” 

199Pumpelly v. Green Bay & Mississippi Canal Co., (1872) 13 Wall. 166. 

191Compare Pumpelly v. Green Bay @ Mississippi Canal Co., (1872) 13 Wall. 166, 
with the criticism of that case in Mugler v. Kansas, (1887) 123 U.S. 623. 

192Pennsylvania Coal Co. v. McMahon, (1922) 260 U.S. 392 

193See e.g. Fertilizing Co. v. Hyde Park, (1878) 97 U.S. 659; Omnia Commercial 
Co. v. United States, (1923) 261 U.S. 502. The latter case may, however, be regarded as 
one of consequential injury. The distinction thus drawn, that the effect of requisitioning 
was to bring the contract to an end and not to keep it alive for the benefit of the 
government, would be little consolation to the disappointed purchaser. Contrast A. H 
Duckett @ Co. v. United States, (1924) 266 U.S. 149, 151: “A right may be taken by 
simple destruction for the public use.’ In this case, however, there was again the 
occupation of a physical thing. 


194OQmnia Commercial Co. v. United States, (1923) 261 U.S. 502. 
1957 bid, 
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where, as a result of the government action, the plaintiff did not secure the 
supplies he had contracted to get. No compensation is therefore claimable. 
In contrast, however, stand cases such as Long Island Water Supply Co. v. 
Brooklyn,’** and Monongahela Navigation Co. v. United States,'** where a 
franchise is terminated so that the tolls are no longer receivable by the com- 
pany, and there is a much clearer taking “of property.” Therefore in such 
cases it is said that there is not a repudiation of the contract but a recogni- 
tion of it in that it is taken, and payment of its value on appropriation results. 
The distinction between the two types of cases is not easy to draw, nor is it 
happy in its results. In part the difficulty seems to spring from a confusion of 
a right, with the subject-matter of the right. Certainly it is easier to admit a 
“taking” and a compensation where the contract has conferred a positive 
right, such as a right to take tolls, which right is taken away. Where, how- 
ever, the right is a negative one, that is to say the contract consists of an 
undertaking by the state not to do something, it is more difficult to conceive 
of a “taking.” The idea of destruction is much more obvious. Thus, in the 
Pennsylvania Hospital Case, when the city of Philadelphia took land for a 
road through the hospital gardens, it did two things. It took the actual land, 
and for that compensation is admittedly payable, but it also operated upon 
the earlier agreement with the hospital. Now it has been shown that in the 
case of agreements within the scope of the police power there is a valid con- 
tract; the police power operates upon that contract. It has also been shown 
that the basis of the police power and of the power of eminent domain are 
essentially the same. It follows, therefore, that here too the original agree- 
ment is a valid agreement'** and therefore in taking the land the city also 
in some way interferes with an existing contract. It cannot properly be said 
to “take” that part of it which stipulates that the power of eminent domain 
shall not be exercised; that portion of the contract is disregarded or destroyed 
and no compensation is payable. This distinction as to taking results there- 
fore in the admissibility of compensation only where a positive right is in- 
fringed, yet the injury suffered may be as great when the right infringed is 
negative. If, for example, an undertaking is given that there will be no requi- 
sitioning, the recipient of that undertaking may regulate his business on the 
basis of the undertaking, and the loss caused to him by the requisitioning 
may be greatly increased simply because it destroys the basis upon which he 
operated ; yet any compensation received will be based solely upon the value 
of the property requisitioned. It cannot, therefore, be said that the concept of 
taking as a basis for compensation is here a satisfactory one. In each case a 

196( 1897) 166 U.S. 685. 

197(1893) 148 U.S. 312. 

198Indeed, this is recognized by cases such as West River Bridge Co. v. Dix, supra, 
which speak of contractual rights as much as any other rights falling within the scope of 


the power of eminent domain. That is to say the validity of the contract is not denied, it 
is overridden by a superior power. 
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privilege is conferred, and in one case the loss of that privilege is the subject 
of compensation, in the other it is not. It is noticeable that, in cases such as 
the De Laval Steam Turbine Co. v. United States,*’ where compensation 
is payable to contractors disappointed by not receiving the benefit of their 
contracts, the provision for compensation is an express statutory one, since 
in the absence of such provision none would have been claimable. These pro- 
visions may be taken as some indication that the situation, were they not 
made, is not regarded as satisfactory. 

A further point on the compensation payable is worth noting, namely 
that the measure of compensation paid is not identical with the measure of 
damages in contract.“’’ The compensation falls short of the damages which 
could be recoverable for breach. There is here again a reflection of the need 
to restrict the liability of the state to compensate for loss suffered from actions 
taken in self-defence, so that these actions should not be unduly impeded. In 
this case the restriction takes the form of limiting that liability to the 
immediate consequences to the exclusion of those which are indirect. On 
this ground the claim of the Omnia Commercial Co. could be ruled out since 
its admissibility would involve the admission of so much of a liability that 
the process of requisitioning would become impossibly onerous. 


THE RESERVED POWER 


Finally, it is worth considering the struggle between governmental free- 
dom and the obligation of contract so far as it is reflected in the cases deal- 
ing with the “reserved power” to repeal, amend, or alter a charter.*°' The 
interest of the cases on this topic is that they demonstrate the opposite trend 
to that hitherto discussed. Here, although there is apparently no constitu- 
tional obstacle to any interference with contracts, a degree of certainty of 
contract has been produced by the decision of the courts where none might 
seem possible. 

Clauses reserving such a power may appear either in state constitutions, 
or in general legislation so as to govern all charters, or they may appear in 
particular charters. Their wording is not entirely standardized, and some are 
limited in scope; thus in one case*"’ the clause was subject to the proviso 
that “no injustice be done to the stockholder.” Certainly in the absence of 
such a proviso it would seem at first sight that the continued existence of the 
charter would, as a result of the reserved power, be entirely in the discre- 

199(1931) 284 U.S. 61. 
“00See De Laval Steam Turbine Co. v. United States, (1931) 284 U.S. 61; Russell 


Motor Car Co. v. United States, (1923) 261 U.S. 514. In both cases the cancellation 
was under a statutory power. See also more directly on eminent domain, United States 
v. Petty Motor Co., (1946) 327 U.S. 372. 

““lFor the development of these clauses, see Wright, The Contract Clause of the 
Constitution, 58 ff.. and G. Ohlinger, “Some Comments on the Reserved Power to Alter. 
Amend and Repeal Corporate Charters” in (1931) 29 Michigan Law Review 432. 

““2Vicksburg v. Vicksburg Waterworks Co., (1906) 202 U.S. 304. 
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tion of the legislature.*** This is all the more so if allowance is also made for 
the strict-construction rule, which should mean that the clause is construed 
favourably to the state.“°* Such, however, has not been the case. Indeed, it 
is perhaps true to say that here the obligation of contract has tended to 
prevail,*”’ and it has been expressly held that such a clause “does not confet 
a mere arbitrary power.’*”° 

The principal limitations arise in relation to the protection of vested 
rights. The “property” of the company may not be taken, nor may the rights 
of third parties, such as creditors, be affected.*’* Thus, a state statute which 
forbad the upper berths of sleeping-cars being let down before they were 
engaged or occupied could be justified neither under the police power not 
under the reserved power, since the statute was construed as a direction to 
the company to give that saleable space to the occupant of the lower berth 
until the upper one was taken.*’* There was thus a taking of saleable space 
which could not be justified under either power. These limitations were 
summed up in Phillips Petroleum Co. v. Jenkins*”’ in the following passage : 
“The reserved power is not unlimited and cannot be exerted to defeat the 
purpose for which the corporate powers were granted, or to take property 
without compensation, or arbitrarily to make alterations that are inconsistent 
with the scope and object of the charter or to destroy or impair any vested 
property right. On the other hand, it extends to any alteration or amend- 
ment ‘which will not defeat or substantially impair the object of the grant, 
or any right vested under the grant.’”’ In that particular case, power to 
revoke or annul the charter was subject to a limitation that no injury should 
be done to stockholders and that the legislation should be intended to remed\ 
a situation which was, in the opinion of the legislature, injurious to the 
public. These limitations upon the power do not, however, appear to have 
been critical in the opinion of the Court, and the quotation given above 
appears to be of general application. Similar expressions can be found in 
cases where the power to repeal was apparently absolute. Even though it is 
difficult to reconcile such statements with the wording of the power, they 
must, it seems, be accepted. Indeed, strict logic does not seem to be the 
mark of the decisions on this topic. It would seem difficult in logic to resist 
the argument in Greenwood v. Union Freight R. Co.*"* that the power to 


203S pring Valley Water Works v. Schottler, (1884) 110 U.S. 347, 353; Tomlinson 
v. Jessup, (1873) 15 Wall. 454. 

204The rule is applied, however, somewhat inconsistently; see, for cases where it 
was not applied, Detroit v. Detroit Citizens’ Street R. Co., (1902) 184 U.S. 368, and 
Owenshoro v. Cumberland Telephone and Telegraph Co., (1913) 230 U.S. 58 

205See for example Shields v. Ohio, (1877) 95 U.S. 324, 319 

206Stearns v. Minnesota, (1900) 179 U.S. 223, 259 

207Coombes v. Getz, (1932) 285 U.S. 434 

208Chicago, Milwaukee & St. Paul R. Co. v. Wisconsin, (1915) 238 U.S. 491 

209( 1936) 297 U.S. 629, 634-5; and see Coombes v. Getz, (1932) 285 U.S. 434 

2190(1882) 105 U.S. 13. 
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amend must also be absolute. Such does not, however, seem to be the general 
trend of the authorities.“" 

Where the regulation under the reserved power of amendment falls 
within the general scope of the police power, the reservation seems to add 
nothing.“’" But in other fields, such as rate regulation*'* and tax exemp- 
tion,”’* it is clear that the reserved power has considerably widened the 
powers of the states over the corporations they create. An extensive review 
of these cases is, however, likely to do little for the present purpose by reason 
of the variations in the phraseology of the clauses in question.*?® The matter 
has been referred to as another field of conflict between state regulation or 
state necessity and contractual obligation, a field in which the latter has 
tended to prevail. It has prevailed even at times at the expense of logic. It 
is hard not to agree with Cardozo J. in his dissent in Coombes v. Getz*'® 
that there can be no vested rights in something which is created mutable. 
Yet vested rights have been found. Here the necessity for the variation of 
charters in accordance with public needs is recognized, but the tendency is 
so to limit the state rights that they are hardly enlarged beyond those which 
would be enjoyed if no reservation were expressly made. 


FEDERAL CONTRACTS 


In regard to the contracts of the federal government it must be remem- 
bered that neither the contract clause nor the Fourteenth Amendment is 
applicable, though much the same effect can be achieved under the Fifth 
Amendment.*'? Moreover, the circumstances of the federal government 
make it less likely that contracts would seriously impede the exercise of its 


“11Contrast the statement from the Phillips Petroleum Co. Case, which involved the 
power to amend, with Calder v. Michigan, (1910) 218 U.S. 591, 599, a case involving 
repeal: “It would be a waste of words to try to make clearer than it is on its face the 
meaning and effect of this reservation of power to repeal.” In any event, however, the 
power of revocation, it seems, must not be used for an unconstitutional purpose; Teral v. 
Bush Construction Co., (1922) 257 U.S. 529. 

*12See Chicago, Milwaukee & St. Paul R. Co. v. Wisconsin, (1915) 238 U.S. 491, 
and the extensive review of cases in a note, “Power of the State to Alter Corporate 
Charters,” in (1931) 31 Columbia Law Review 1163, which considers the application of 
the reserved power in all its aspects. 

“13S pring Valley Water Works v. Schottler, (1883) 110 U.S. 347. 

“14Citizens Savines Bank v. Owensboro, (1899) 173 U.S. 636, and the cases cited in 
‘Power of the State to Alter Corporate Charters” in (1931) 31 Columbia Law Revieu 
1163. 

215Contrast those contained in Coombes v. Getz, (1932) 285 U.S. 434, and Chicago, 
Milwaukee @ St. Paul R. Co. v. Wisconsin, (1915) 238 U.S. 491. 

“16(1932) 285 U.S. 434, 451, and see H. W. Ballantine, Corporations (Chicago, 
1946), § 277. 

“17. ynch v. United States, (1934) 292 U.S. 571, 579, 580: “The Fifth Amendment 
commands that property be not taken without making just compensation. Valid contracts 
are property, whether the obligor be a private individual, a municipality, a State or the 
United States. . . . Congress was without power to reduce expenditures by abrogating 


contractual obligations of the United States” (per Brandeis J., delivering the opinion of 
the court). 
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proper functions.*’* In the case of rapidly developing municipalities the pos- 
sibility is clearly much greater, and it is not therefore surprising that the 
number of cases involving the federal government is considerably smaller. 
The general rule, that “When the United States enters into contract rela- 
tions its rights and duties therein are governed generally by law applicable 
to contracts between private individuals,’’*'’ finds support in a considerable 
body of cases, covering such matters as liability on bills of exchange,**’ con- 
tracts of supply for the services**' and for the erection of public works,*** 
contracts for the supply of small arms,*** land grants or similar claims,*** as 
well as exemptions from tax.**° Indeed, even federal contracts which fix 
rates for mail carriage have been held binding.**’ The clearest review of the 
ability of claims by beneficiaries under policies issued by the federal govern- 
ment in accordance with the War Risks Insurance Act, 1917. It will be 
noted that in some of these cases the contract in question is one which relates 
to what would normally be regarded as a purely governmental activity (e.g. 
defence), yet no special privileges are accorded on that account. The key 
to the judgments of the Supreme Court was set by the oft quoted passage 
from Hamilton: “When a government enters into a contract with an indi- 
vidual it deposes as to the matter of the contract the constitutional authority 
and exchanges the character of legislator for that of moral agent with the 
same rights and obligations as an individual.’ Hamilton did, however, add 
that “it is in theory impossible to reconcile the idea of a promise which 
obliges with a power to make a law which can vary the effect of it.” 

Just as here the subject-matter of the contract affords no special privi- 
lege to the federal government, so it is also clear that inconvenience (or 
worse ) to the government is equally inoperative to loosen contractual obliga- 
tions. The financial difficulties inevitably resulting from the pricing and ter- 
mination of large-scale war contracts were met, therefore, by special legisla- 


218For the limits of the contractual powers of the United States see United States \ 
Butler, (1936) 297 U:S. 1. 

219. ynch v. United States, (1934) 292 U.S. 571, 579: “Rights against the United 
States arising out of a contract with it are protected by the Fifth Amendment.” 

2200 !nited States v. Bank of the Metropolis, (1841) 15 Pet. 377; Cooke v. United 
States, (1875) 91 U.S. 389. 

221Gibbens v. United States, (1869) 8 Wall. 269; Smoots Case, (1873) 15 Wall. 36 

222Clark v. United States, (1868) 6 Wall. 543; United States v. Smith, (1876) 94 
U.S. 214; United States v. Spearfin, (1918) 248 U.S. 132. 

23 Amoskeag Manufacturing Co. v. United States, (1873) 17 Wall. 592. 

2240 /nited States v. Northern Pacific R. Co., (1920) 256 U.S. 51; Colorado Coal 
and Iron Co. v. United States, (1887) 123 U.S. 307; Benson Mineral and Smelting Co 
v. Alton Mineral and Smelting Co., (1892) 145 U.S. 428; United States v. Iron Silver 
Mining Co., (1888) 128 U.S. 673. 

“25Choate v. Trappe, (1912) 224 U.S. 665. It is noticeable that in dealings with the 
Indian tribes the rule of strict construction is not applied but the opposite, the Indians 
being regarded as wards. 

226Chicago @ Northwestern R. Co. v. United States, (1882) 104 U.S. 680 

227(1934) 292 U.S. 571, 579-80. See also Standard Oil Co. of New Jersey v. United 
States, (1924) 267 U.S. 518 


o- 








Pusiic CONTRACTS IN THE UNITED STATES 239 


tion and regulation.*** Correspondingly, the circumstance that an agree- 
ment works to the injury of the federal government, or that the agreement 
is one which would not have been made at all had facts later discovered been 
known at the time the agreement was made, is not a circumstance which in 
any way affects the validity of the agreement.*~” 

Just as with the states, the binding nature of the contract receives full 
recognition. Although the contract clause is not here operative, yet since the 
contract is to be recognized as property it is to be protected, as has been seen, 
under the Fifth Amendment. The similarity goes further. In the same way 
as the protection of contract clause and the Fourteenth Amendment give 
way before the police power, so here it is said that “the due process clause 
prohibits the United States from annulling them [{i.e. its contracts], unless, 
indeed, the action taken falls within the federal police power or some other 
paramount power.’’**” Thus the power of regulating commerce is such a 
paramount power.”*' It follows, therefore, that contracts between private 
individuals are subject to federal regulation under these paramount powers 
just as they are subject to state regulation under the police power. Speaking 
of such contracts Hughes C. J. said:*** “Contracts however expressed, can- 
not fetter the constitutional authority of the Congress. Contracts may create 
rights of property, but when contracts deal with a subject matter which lies 
within the control of Congress they have a congenital infirmity. Parties can- 
not remove that transaction from the reach of dominant constitutional power 
by making contracts about them.” It would therefore be expected that the 
contracts of the federal government itself, which fall within the ambit of 
such dominant powers, should be treated in the same way as the contracts 
of municipal authorities, which fall within the ambit of the police power. 
Such indeed would seem to be the position taken in Horowitz v. United 


228See S. Williston, A Treatise on the Law of Contract, rev. ed. by S. Williston and 
G. J. Thompson, vol. 1x, T. W. Graske, War Contract Claims (New York, 1945), for an 
account of the legislative background. 

=29Wyoming v. United States, (1921) 255 U.S. 489; Colorado Coal and Iron Co. v. 
U'nited States, (1887) 123 U.S. 307; United States v. Iron Silver Mining Co., (1888) 
128 U.S. 673, and other cases concerned with land grants of what later turned out to 
be mineral lands, which grants would not or could not have been made had that fact 
been known at the time. See also L’ntted States v. Northern Pacific R. Co., (1921) 256 
US. ot. 

“390 ynch v. United States, (1934) 292 U.S. 571, 599. 
231Hoke v. United States, (1911) 227 U.S. 308: Hipolite Egg Co. v. United States, 
(1913) 220 U.S. 45; Chicago, Burlington @ Quincy R. Co. v. Cutts, (1876) 44 U.S. 155; 
The Lottery Case, (1903) 188 U.S. 321; Ling See Fan v. United States, (1910) 218 U.S. 
302: Currin v. Wallace, (1939) 306 U.S. 1. 

“32Norman v. Baltimore @ Ohio R. Co., (1935) 294 U.S. 240, 307. In part the 
foundations of this doctrine rest upon federal cases such as the Legal Tender Cases 
(1871) 12 Wall. 545; Addyston Pipe and Steel Co. v. United States, (1899) 175 U.S 
211; Calhoun v. Massie, (1920) 253 U.S. 170, and so on; but in part upon cases falling 
within the police power and equivalent powers of the states already discussed, e.g. Hudson 
Water Co. v. McCarter, (1908) 209 U.S. 349; Union Dry Goods Co. v. Georgzia Public 
Service Corp., (1919) 248 U.S. 372. See also Omnia Commercial Co. v. United States, 


1923) 261 U.S. 502, where the analogy of the police power is emphasized 
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States,”** where it is said: “It has long been held by the Court of Claims 
that the United States when sued as a contractor cannot be held liable for 
an obstruction to the performance of the particular contract resulting from 
its public and general acts as a sovereign.” In that particular case the inter- 
ference with the contract was incidental, yet did not appear material.*** 

The symmetry of the analogy is broken, however, by Perry v. United 
States.“*° In Norman v. Baltimore G Ohio R. Co., Hughes C. J. was careful 
to distinguish the contracts of the United States, saying: ““The government's 
own contracts—the obligations of the United States—are in a distinct cate- 
gory.“° In Perry’s Case, where the effect of a gold clause in the bonds 
issued by the United States was in question, it was held that this difference 
of classification resulted in the inability of Congress to annul such a clause. 
Reliance was placed on the need for the punctilious fulfilment of contractual 
obligations which had been emphasized in Lynch’s Case, and it was said 
that “Congress was without power to reduce expenditures by abrogating con- 
tractual obligations of the United States. To abrogate contracts in an 
attempt to lessen government expenditure would be not the practice of 
economy but an act of repudiation.” Here the emphasis was laid on the 
binding nature of agreements and the necessity of maintaining national 
credit.***? It was also said, though, with respect, somewhat curiously, that 
“the right to make binding obligations is a competence attaching to sove- 
reignty.”” 

The argument in Perry’s Case involves a denial both of the deductions 
drawn from the analogy of the police power and of the basis of Norman’s 
Case. In the latter, the regulation of currency was recognized as a para- 
mount power, indeed, one vital to the community. The logical conclusion 
from the cases cited and approved in Norman’s Case must have been that 
the validity of the joint resolution should be upheld in Perry’s Case. In fact, 

233(1924) 267 U.S. 458. To the same effect see North American Commercial Co. v 
I'nited States, (1898) 171 U.S. 110, where Fuller C. J., delivering the opinion of the 
court, uses the language of the police power cases, speaking of governmental powers which 
cannot be contracted away (p. 137). The passage is not, however, essential to the 
decision. Some support for the position is also to be derived from United Shoe Machinery 
Co. v. United States, (1922) 258 U.S. 451, 464, dealing with the limits of rights obtained 
by a patentee. See also the Sinking-Fund Cases, (1878) 99 U.S. 700, 724. 

“34See Norman v. Baltimore @ Ohio R. Co., (1935) 294 U.S. 240, 309: “The prin- 
ciple [of legislative interference with contracts] is not limited to the incidental effect of 
the exercise by the congress of its constitutional authority. There is no constitutional 
ground for denying to the congress the power expressly to prohibit and invalidate con- 
tracts although previously made and valid when made.” 

*35(1935) 294 U.S. 330. 

“36(1935) 294 U.S. 240, 316. 

2387(1935) 294 U.S. 330, 351, where Hughes C. J. speaks of this credit as being that 
upon which, in an extremity, the very life of the United States might depend; and con- 
tinues: “The binding quality of the promises of the United States is of the essence of 
that credit.” It is doubtful if that credit was materially assisted by this decision, which 
denied the power of Congress and at the same time denied the plaintiff a remedy. See 


generally for an excellent discussion of this case on this and other points H. M. Hart, Jr., 
“The Gold Clause in United States Bonds” in (1935) 48 Harvard Law Review 1057 
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the opposite conclusion was reached. The difference is in part explicable by 
the fact that, in Perry’s Case, the nature of the power involved is entirely 
neglected, the court choosing to speak simply of the reduction of govern- 
ment expenditure. It has already been shown that the group of cases leading 
up to Lynch’s Case demonstrate that the mere need of economy, the mere 
existence of governmental inconvenience, are insufficient to affect the con- 
tract, and to that extent they support the conclusions of Perry’s Case. In that 
case, however, the power under which the government proposed to affect 
the contract was radically different from the power claimed in the other 
cases. It was in fact a power akin to the police power, as was recognized in 
Norman’s Case.**° In Lynch’s Case such power was involved, and it was 
because of that fact that the decision there was as it was. It is the confusion 
as to the basis of the cases and the inconsistency even with Norman’s Case 
itself which makes the acceptance of Perry’s Case difficult. What is there 
neglected is the question of “the freedom of government to govern” and the 
recognition of the peculiar character of governmental undertakings.*” It is 
the neglect of these questions which leads to such unsatisfactory results as 
that in Perry’s Case. It is their recognition, as in the cases relating to the 
states, which opens the way to a satisfactory solution. Indeed, although in 
Perry’s Case the majority opinions seek to hold the federal government to 
its obligations in the same way that an individual would be held, in the 
result the federal government is held more rigidly than an individual would 
be. The private citizen who contracts with the federal government derives an 
incidental benefit from that fact, namely immunity from legislation to which 
he would be subject in respect of other contracts. 

The conflict of the views to be taken of the contracts of public authori- 
ties is again reflected in the opinion in United States v. Bethlehem Steel 
Corp.**° There the majority were content to find that the contracts in 
question had been deliberately made and must therefore be enforced; there 
was no analogy to be drawn from private law sources which could support 
an argument that a contract entered into by the United States government 
could be said to be entered into under duress. On the other hand, in the 
dissenting opinion of Frankfurter J. allowance is made for the peculiar posi- 
tion of a government in negotiating contracts, and he concludes: “*. . . action 
by government Officials is often not binding against the Government in situa- 
tions where private parties would be bound.’’**' His opinion rests upon the 

“38See e.g. (1935) 294 U.S. 240, 308-10. 

239See H. M. Hart, Jr., “The Gold Clause in United States Bonds” in (1935) 48 
Harvard Law Review 1057, 1099: “To say that the United States can invalidate the gold 
clause in its own contracts is to say that it can do that which, in a private individual, 
would be a breach of faith. Little is gained by denying that this is true in word while 
acknowledging it in deed. Much more would have been gained by a strong-fibred explana- 
tion of why it should be true.” 


“40(1942) 315 U.S. 289. 
“417 bid., 331. 
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special difficulties which in that particular case beset the government nego- 
tiators, and there lies within it a recognition that a government contract can- 
not always be regulated in the same way as that of a private citizen. The 
refusal of the majority of the court to recognize these facts led in that case to 
legislative intervention and to the development of the practice of re- 
negotiation. 

The history of these cases, and their consequences, may be said, there- 
fore, to demonstrate the necessity of accepting and applying some principle 
of governmental effectiveness even though some decisions run counter to it. 
Those which do so are those which neglect the principles of the police power 
cases and assume the inapplicability of the latter to federal contracts in 
reliance upon the other decisions in which these principles were not involved. 

In other respects there has been a recognition of the special nature of 
the federal government. One of the smallest, though one of the clearest 
examples is to be found in United States v. Kirkpatrick.** It is there stated 
by Story J. that “Laches is not imputable to the government.” The reason 
lies not in any special prerogative but simply in the fact that “The govern- 
ment can transact its business only through its agents; and its fiscal opera- 
tions are so various and its agencies so numerous and scattered that the 
utmost vigilance would not save the public from the most serious losses, if 
the doctrine of laches can be applied to its transactions.’ Here full weight 
is given to simple practical necessities. Secondly, it is recognized that the 
government exists as such for a particular purpose and is not therefore free 
to squander its assets as an individual would be. The feeling of the courts 
towards an insistence upon the existence of consideration in regard to state 
grants has already been noted. The same feeling is apparent in regard to 
federal contracts. Thus, in J. J. Preis © Co. v. United States,"™ it is sug- 
gested that, where a supplemental agreement gains no additional advantage 
for the federal government beyond those already accruing under existing 
agreements, then it is void, not merely for want of consideration but also 
upon grounds of public policy. 

Moreover, just as with the states, the special function of the federal 
government is recognized in its relation to its servants. Thus in 1842, Daniel 
J. regarded it as clear in regard to military officers that “The power of the 
executive to establish rules and regulations for the government of the army 
is undoubted. The power to establish implies necessarily the power to modify 
or repeal or create anew.”*** Indeed, it has been said that “The ability to 


242(1824) 9 Wheat. 720. 735-6. Contrast, however, the reasons given in United 
States v. North American Transport and Trading Co., (1920) 253 U.S. 330, 336, and 
compare the court's attitude to lapse of time in such cases as Reading Steel Casting Co. v. 
United States, (1924) 268 U.S. 186, 188 

243(1923) 58 Ct. Cl. 81, 86 

“440 'nited States v. Eliason, (1842) 16 Pet. 291, 301-2. To the same effect Cren- 
shaw v. United States, (1889) 134 U.S. 99; Blake v. United States, (1880) 103 U.S. 227 
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remove a subordinate executive officer . . . [is] an essential of effective 
government.”**° The location of this power, whether in the president or 
elsewhere, has been a matter of controversy“*® but its existence here, as with 
the states, is not challenged. Although there have been statutory limitations 
upon the power of dismissal, the effectiveness of the remedies to enforce these 
limitations has been doubted.**? Moreover, the special nature of government 
service is emphasized by such cases as United States v. Lane*** demonstrat- 
ing that redress for wrongful dismissal must in any event be sought quickly 
so that the government service may be disturbed as little as possible.**” 

This attitude is also reflected in the attitude of the courts to salary 
and pension claims. In general, salary and pensions are to be regarded as 
mere bounty, the statutes and regulations governing such matters conferring 
no vested rights and being capable of alteration at will,’ and, as with the 
states, there is a denial of any contractual relationship.*** These are, how- 
ever, all cases concerning the general government services. In_ specific 
matters where the requirements of public policy are clearly different, it is 
undoubted that the government can contract and confer enforceable rights 
to salary, not merely a right to payment for work done up to the moment of 
the alteration of rates. The fact that the terms of employment exist in a 
statute or regulation does not alone prevent the courts from treating the 
relationship of the employer with the government as contractual or as con- 
ferring enforceable and irrepealable rights.*** 

There is here an insistence upon pensions and the like being gratuities 
and privileges. Once again this may be accounted for in part by the fact 
that, as with the police power cases, the use of such terms avoids difficulties 


For civil officers see e.g. Ex parte Hennen, (1939) 13 Pet. 230, 259, where it is said that 
the existence of the power to remove is undoubted and necessary though its location may 
be uncertain. For a general review see Parsons v. United States, (1897) 167 U.S. 324; 
Blake v. United States, (1880) 103 U.S. 227. 

“45Brandeis J. in Myers v. United States, (1926) 272 U.S. 52, 245. 

246See Myers v. United States, (1926) 272 U.S. 52; Humphrey’s Executor v. United 
States, (1935) 295 U.S. 602; Morgan v. Tennessee Valley Authority, (1940) 115 F. 2d 
940; and E. S. Corwin, The President’s Removal Power under the Constitution (New 
York, 1927). 

247See H. C. Westwood, “The Right of an Employee of the United States against 
Arbitrary Discharge” in (1938) 7 George Washington Law Review 212. 

248(1918) 249 U.S. 367. 

249See also the insistence on public convenience in such cases as Crenshaw v. United 
States, (1889) 134 U.S. 99. 
‘a 2501 /nited States v. Teller, (1882) 107 U.S. 64; Frisbite v. United States, (1894) 157 
1.8. 160. 

“51U/nited States v. Hartwell, (1867) 6 Wall. 385, 395; United States v. Grimsby, 
(1890) 137 U.S. 147. 


“52See United States v. Cook, (1921) 257 U.S. 523 (architects’ fees); Lynch v 


United States, (1934) 292 U.S. 571 (involving the enforceability of war risk policies of 
merchant seamen): “Pension compensation allowances and privileges are gratuities. They 
involve no agreement of the parties and the grant of them creates no vested right. On 
the other hand War Risk policies being contracts, are property and create vested rights. 
The terms of these contracts are to be found in part in the policy; in part in the statutes 
under which they are issued and the regulations promulgated thereunder” (p. 577) 
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which might otherwise arise from language more suggestive of proprietary 
nghts. The same language is used in regard to the consent to sue. Thus in 
Lynch’s Case it is said: “For consent to sue the United States is a privilege 
accorded; not the grant of a property right protected by the Fifth Amend- 
ment. The consent may be withdrawn, although given after much delibera- 
tion and for a pecuniary consideration. . . . For immunity from suit is an 
attribute of sovereignty which may not be bartered away. **** In both cases, 
however, there appears to lie behind the words used a willingness to protect 
the state from embarrassment and to allow it freedom of action, and at the 
same time there is an understandable reluctance on the part of the courts 
to intermeddle. 

Nevertheless, there seems to be behind these rules and their expression 
some confusion of thought. On the one hand, the denial of any contractual 
relationship between government and officer need not necessarily involve the 
denial of enforceable rights to the latter; such rights may well arise from 
status. On the other hand, it is not the prosecution of claims against the 
government which is likely to prove an embarrassment but rather the form 
of remedies. In part this is recognized by the extension of the means of 
adjudicating upon such claims from contract to tort.*** It is in regard to 
remedies that the real difficulty of unduly hampering the necessary processes 
of government has to be faced.” The solutions adopted are not uniform. On 
the one hand, execution cannot be granted, on the other, mandamus may 
be issued, at any rate against state organs, in order to raise taxes to meet 
specific obligations,** or against federal officers to pay out appropriated 
funds where no discretion is involved.**" It is clear, however, that there is a 
strong reluctance on the part of the courts to interfere in the management 
of government affairs. Interference could arise as a result of a decree for 
injunction or specific performance. Thus, in Wells v. Roper,”* an injunc- 
tion was refused on the grounds that “The effect of the injunction asked for 

253( 1934) 292 U.S. 571, 581-2. See also De Groot v. United States. (1846) 6 Wall. 


419; and, as to the states, Railroad Co. v. Tennessee, (1874) 101 U.S. 337; Baltzer v. 
North Carolina, (1896) 161 U.S. 240. 

254The Federal Tort Claims’ Act, 1946. Again the basis of sovereignty must be 
rejected; the only possible basis is one of practical necessity. See also Professor E. M. 
Borchard “Governmental Responsibility in Tort” in (1927) 36 Yale Law Journal 757. 
See for earlier recognition of this principle Nicholl v. United States, (1869) 7 Wall. 122, 
129-30. 

255See H. Street, ““The Provision of Funds in Satisfaction of Governmental Liabili- 
ties” in (1949) 8 University of Toronto Law Journal 32, 42 ff., and the authorities 
therein discussed. 

256See particularly such cases as United States ex rel. Wolff v. New Orleans, (1881) 
103 U.S. 358. Note, however, the reluctance of the Court to issue a mandamus in Virginia 
v. West Virginia, (1918) 246 U.S. 565. 

“571 /nited States v. Commissioners of Sinking Fund of Louisville, (1898) 169 U.S. 
249. Cf. in England R. v. Lords Commissioners of the Treasury, (1872) L.R. 7 Q.B. 387. 

“58(1918) 246 U.S. 335, 337. See also Krozier v. Fried Krupp Aktiengesellschaft, 
(1911) 224 U.S. 190, and White v. Berry, (1897) 171 U.S. 366, where the reluctance 
of the courts to interfere with the conduct of the executive and administrative depart- 
ments of government appeared strongly, and formed the basis for refusing equitable relief. 
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would have been to oblige the United States to accept continued perform- 
ance of the plaintiff's contract and thus prevent the inauguration of the 
experimental service contemplated by the Act of 1914—a direct interference 
with one of the processes of government.” It is not, however, true that the 
same objections can be raised to the award of damages, in which case the 
continuance of a governmental service in any form is unhampered but the 
disappointed contractor is in his turn compensated. The reasons which 
operate against the award of specific performance do not operate against 
an award of damages.” As to remedies as well as to substantive law it is 
therefore true to say that the special position of the federal government as a 
contractor has been recognized, though it must be added that effect has 
not been given to that recognition with any consistency. 

Two subsidiary matters call for comment. The first is the effect of the 
absence or insufficiency of appropriation. So far as the federal government 
is concerned, the matter is largely governed by statute**’ which provides that 
‘“‘No contract or purchase on behalf of the United States shall be made unless 
the same is authorised by law or is under an appropriation adequate to its 
fulfilment.” This prohibition is strictly regarded, and a contract entered into 
in contravention of it is to be regarded as “‘a nullity so far as the government 
is concerned, and no legal obligation arises on its part to meet its provisions.” 
There is no liability upon the contract or in quasi-contract.**' Such a rule is 
capable of working considerable hardship, and will, it seems, only be applied 
where the contract itself clearly exceeds the available appropriation or con- 
ceivably where the contractor has notice that his contract together with 
others would exceed such funds. Where the facts are not known to the con- 
tractor, “It has been repeatedly held by . {the} court that persons con- 
tracting with the government for particular service under general appropria- 
tions are not bound to know the condition of the appropriation account at 
the Treasury or in the contract book of the Department.”’*** Moreover, it 
should be noted that if a larger payment is authorized by law, “the approp- 
riation of a smaller sum only will be no bar to the recovery of the larger 
unless a clear intent to repeal the former provision may be gathered.”’*** In 
this sense it is true to say that appropriations do not affect substantive rights. 

The second matter relates to compensation. It has already been noted 


259See the discussion by H. M. Hart, Jr., “The Gold Clause in United States Bonds” 
in (1935) 48 Harvard Law Review 1057, 1075. 

260R.S., June 12, 1906, c. 3078, s. 3752. See also R.S., s. 3733; R.S., s. 3679 as 
amended. Limitations as to the duration of contracts are also contained in R.S., s. 3735 
Penalties are imposed upon officials responsible for exceeding appropriation R.S., s. 5503; 
Crim. Code, s. 98. 

261See Howe v. United States, (1910) 218 U.S. 322, 334; Letter v. United States, 
(1926) 271 U.S. 204. 

2627. J. Preis @ Co. v. United States, (1923) 58 Ct. Cl. 81, 86; Schuler & Mac- 
donald v. United States, (1937) 85 Ct. Cl. 631. 

2630 /nited States v. Langston, (1885) 
States v. Fisher, (1883) 109 U.S. 143; Wallace v. United States, (1899) 533 U.S 


118 U.S. 389. Compare, however, United 
180 
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that general legislation which seriously affects a contract with the federal 
government gives rise to no claim for compensation. It is worth noting, 
however, that where the contract is terminated under an express power, 
which is akin to the implied power here suggested, the measure of compensa- 
tion is not identical with, and falls short of the measure of damages in 
breach.*** 

Finally, it may be worth drawing attention to the application of the 
principle of governmental efficacy in relation to bargains between states and 
in the relationship between the federal and state governments. As to the 
former, the ability of states to enter into contracts governing their political 
and public functions cannot be doubted,*”’ but the equilibrium established 
by the Constitution is preserved by the necessity of congressional consent 
under the compact clause.“"’ Of the latter (the relationship between the 
state and federal governments) it was said by Frankfurter J. that it was “the 
fear that one government may cripple or obstruct the operations of the other 
which] early led to the assumption that there was a reciprocal immunity of 
the instrumentalities of each from taxation by the other.’’**’ The same need 
for preservation is also expressed in other fields, as where it is said: “State 
powers can neither be appropriated on the one hand nor abdicated on the 
other.”*** This principle of the stability of the Constitution as originally 
enacted was early recognized.**” The principle, it is true, is one which, like 
most of those which have here been discussed, tends to cxaggeration.**° 
Obstruction of a state by taxation could be caused by any tax on an under- 
taking run or operated by the state. The abdication of powers by a state 
could take forms highly advantageous to it, yet in strict theory prohibited. 
It is just as true that almost any contract by a state may impede its essential 
purposes, but it is only at some point that the hindrance, or the need for 
government action, outweighs and overcomes the obligation of contract. That 

“64De Laval Steam Turbine Co. v. United States, (1931) 284 U.S. 61. See also 
Russell Motor Car Co. v. United States, (1923) 261 U.S. 514, 523, the Contract Settle- 
ment Act, 1944, and the other cases referred to under the head of “Eminent Domain” 
above. 

265See Virginia v. Tennessee, (1892) 148 U.S. 503, 518-20. 

266Art. 1, sect. x, § 3. For the scope of activity under this, see F. Frankfurter and 
J. M. Landis, “The Compact Clause of the Constitution—a Study in Interstate Adjust 
ments” in (1925) 34 Yale Law Journal 685. 

267New York v. United States, (1946) 326 U.S. 572, 576. 

“68Carter v. Carter Coal Co., (1936) 298 U.S. 238, 295. 

269T exas v. White, (1861) 7 Wall. 700; Martin v. Hunter, (1816) 1 Wheat. 304 
Contrast, however, Green v. Biddle, (1823) 8 Wheat. 1, where Washington J. was pre- 
pared to uphold the compacts of a state however inconvenient or even pernicious to the 
state they might be. 

“10For an example of this tendency see Carter v. Carter Coal Co., supra: “Every 
journey to a forbidden end begins with the first step and the danger of such a step by 
the federal government in the direction of taking over the powers of the states is that the 
end of the journey may find the states so despoiled of their powers or what may amount 
to the same thing so obscured of these responsibilities as to reduce them to little more 
than geographical subdivisions of the national domain. It is safe to say that if, when the 


Constitution was under consideration, it had been thought that any such danger 


lurked 
behind its plain words it would never have been ratified.” 
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at least is the contention hitherto advanced. It is the contention contained in 
the statement: “The power to tax is the power to destroy, but we do not for 
that reason doubt its existence or hold that its efficacy is to be restricted by 
its incidental or collateral effects upon the states."**' 

The rigid application of the principles of immunity and non-inter- 
ference resulting from the fear of taking the first step, which so dominated 
Sutherland J. in Carter’s Case, may have unfortunate consequences. Of that 
possibility Carter’s Case and the others forming part of the New Deal liti- 
gation are sufficient evidence.*** In more recent cases, as in Steward Machine 
Co. v. Davis,*** this has been recognized, and once more the Supreme Court 
is concerned with matters of degree—at what point does inducement become 
coercion?—and is concerned with the fact that, although the statute in 
question did in one sense impose restrictions upon state action, there was no 
abdication by the state of its powers. Again this distinction between volun- 
tary restriction, which is good, and abdication, which is bad, is one of degree. 
The Supreme Court is to be found making similar distinctions in regard to 
tax. Thus in New York v. United States*™ Frankfurter J., while speaking of 
the danger of pushing juristic principles designed for practical purposes to 
abstract extremes, restricts the tax immunity to functions which only a state 
can perform and which are thus essential to the state. More clearly Stone 
C. J., delivering the concurring opinion of himself and three of his brethren, 
brings out the point when he asserts, in the same case, that a federal tax will 
only be invalid where it “unduly infringes the performance of its functions 


by the State,” and speaks of those taxes as good which do not unduly impair 
the state.*”® 


271U/nited States v. Butler, (1936) 297 U.S. 1. 87 (Stone J. dissenting). 
2728chechter Bros. v. United States, (1935) 295 U.S. 495. 

273(1939) 301 U.S. 548. In the light of the above discussion the reference to Perry’s 
Case (p. 597) adds little to the authority of the opinion. The dissent of Sutherland J. in 
this case and in Carmichael v. Southern Coal and Coke Co., (1937) 301 U.S. 495, repeats 
the former rigid statements. 

*74(1946) 326 U.S. 572. 

“75To the same effect see Graves v. New York, (1939) 306 U.S. 466, 477, where 
Stone J., delivering the opinion of the court, said: ‘““The theory of tax immunity of cither 
government, state or national, and its instrumentalities from taxation by the other, has 
been rested upon an implied limitation on the taxing power of each such as to forestall 
undue interference through the exercise of that power, with the governmental activities 
of the other.” To the same effect Frankfurter J. concurring: “. . . neither [state nor 
federal government] through its power to tax can be allowed to cripple the operation of 
the other” (p. 488). There is here the same insistence on the practical nature of the 
problem and its solution and on the question of degree involved in the solution. See also 
Helvering v. Gerhardt, (1938) 304 U.S. 405, 421, where, on finding the effect of the 
tax upon the performance of the state functions unsubstantial, Stone J. declared: ‘‘A tax 
immunity derived for protection of the states as Governmental entities cannot be pressed 
so far.’ Note also ibid., 424, where he speaks of taxes which would interfere so greatly 
with indispensable functions of the states as to be beyond the federal taxing power. See 
also a note, “Intergovernmental Tax Immunities,” in (1946) 55 Yale Law Journal 805, 
809, which reaches the conclusion that “the net effect of the Saratoga Springs Case is to 
limit severely state immunity from federal taxation, because only by showing that a tax 
induly interferes with the performance of its sovereign duties can a state avoid the 
npost.”’ Professor T. R. Powell urges that the rational test of federal immunity would 
be whether the United States is hurt and not merely hit: “The Remnant of Intergovern- 
mental Tax Immunities” in (1945) 58 Harvard Law Review 757, 787 
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The relationship of the federal and state governments and the question 
of tax immunities may seem remote from the question of contractual obliga- 
tion; but it is this same question of degree involved in the concept of undue 
impairment which, it is believed, is also to be found in the police power 
and other cases already discussed. The recent tax immunity cases seem there- 
fore to lend more support for the views expressed above on matters of 
contract, and it is noticeable that in his concurring opinion in Helvering v. 
Gerhardt Black J. insisted upon a revised view of tax immunity in order to 
meet the continuing changes in the fields of governmental activity. It is that 
same need which arises in the field of governmental contracts and it is one 
which will, it seems, best be met by an application of similar principles. 


CONCLUSION 


What then does it all amount to? Perhaps the answer is, little. Never- 
theless, the cases do show that, even when considerable safeguards are 
erected to protect contractual rights and even where there is, apart from 
those safeguards, a strong will to maintain the sanctity of contracts, the 
necessities of government will prevail and the special position of the govern- 
ment, both as a contractor and as a litigant, will be recognized. It remains 
difficult to determine rules which will indicate clearly at what point con- 
tractual rights must give way. The difficulty is inevitable in any developing 
society in which the forms of government activity are not static. But from 
the cases, it is clear, on the one hand, that the dominance of government 
is limited. It is only where the obstacle of contractual rights to the perform- 
ance of its proper functions is considerable that those rights will have to give 
way. On the other hand, the basis of the cases is practical necessity. Theories 
of sovereignty, although they may have met with lip service, are irrelevant. 
Once this basis is recognized, the impossibility of drawing any useful dis- 
tinction between governmental and proprietary attributes of public bodies is 
clear. 

It is true that the recognition of this necessity has not been consistent. 
To some extent that is inevitable when any rule is based upon practical 
necessity, as to which opinions may vary, but in some of the cases there is a 
disregard for the necessities of government. The outstanding instances of 
the latter are to be found in the treatment of federal contracts, a departure 
which is no doubt explicable, in part at least, on grounds other than legal 
ones, but which in part seems also to be attributable to a failure to recognize 
the basis of many of the state cases. Moreover, the recognition is partial in 
another sense. The agreements of public bodies are regarded as of the same 
nature as those between private individuals. This in its turn results in hard- 
ship for the individual who contracts with a public authority. Uncompen- 
sated obedience is required from him also, yet in one way at least his situa- 
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tion is different, the difference arising from the fact that he has contracted 
with the regulating body which has induced him to contract often by holding 
itself out, albeit implicitly, as willing to refrain from the exercise of its regu- 
lating powers. So long as such contracts are regarded as private contracts, 
hardships are inevitable in the absence of express terms in the contract. The 
ordinary remedies for breach are not available and indeed are often inap- 
propriate, since they would, if available, impose an undue burden on the 
public authority. The difficulty could be surmounted by treating contracts of 
public authorities as being sui generis, in which case compensation on the 
reduced scale discussed above could be available. 

One further difficulty arises, both in American and English law, a 
difficulty mainly apparent in cases involving public officers. It is that in the 
absence of contract (which is denied so that the state may have full control 
over its officials) those officials are, on the whole, denied all rights. It is true 
that American officials are somewhat better off than their English counter- 
parts in that they at least enjoy a right to accrued pay. Here again the situa- 
tion is not altogether a happy one and again it is only to be solved by con- 
sidering the public aspect of the employment. Although reasons of policy 
may require the denial of contractual rights, they do not necessarily require 
the denial of all rights. To confer such rights it seems necessary to impart 
some new concept akin to that of “status” for the public employee if he is to 
enjoy that feeling of security which is also important for the efficiency of the 
public services. Again, this step can best be taken by the development of 
what is in fact a substantive administrative law. That development does not 
involve any radical change of thought. The cases in contract, and in other 
matters such as consideration or construction, already demonstrate a willing- 
ness to treat public bodies and private individuals differently. The develop- 
ment of the trend might have beneficial results for both. 








THE RIGHT TO PICKET IN BRITISH COLUMBIA 
A STUDY IN STATUTE INTERPRETATION 


By A. W. R. CARROTHERS 


INTRODUCTION 


N 1950 an action' was brought in the Supreme Court of British Columbia 
for an injunction to restrain the defendants (the members of a local of 

a restaurant employees’ international union and the president and secretary 
of that local) from picketing the premises of the plaintiff (a corporation 
owning five restaurants, operated as separate units, being known as units 
No. 1, No. 2, No. 5, No. 6, and No. 7, in the city of Vancouver, British 
Columbia); for a declaration that the defendants conspired wilfully to 
injure the plaintiff in its trade; for a declaration that the picketing con- 
stituted a nuisance whereby the plaintiff was wrongfully injured in its trade, 
and for damages. The facts leading to the action are not in dispute. The 
British Columbia Labour Relations Board, pursuant to the provisions of the 
Industrial Conciliation and Arbitration Act,” determined unit No. 5 to be a 
unit of employees appropriate for collective bargaining, and the defendant 
union was certified by the Board as the bargaining authority for all the 
employees in that unit. The employer and the union commenced negotia- 
tions preliminary to entering into a collective bargaining agreement, but 
failed to agree on terms. The main bone of contention was the union’s 
demand for a union shop clause, but it also demanded the adoption of the 
union wage scale. A conciliation officer was appointed by the Labour Re- 
lations Board* and, consequent upon his recommendation, a board of con- 
ciliation was appointed.* The majority of the board recommended that the 
agreement embody a preferential hiring clause instead of a union shop 
provision, as none of the members of the union who voted at the time of 
certification were any longer members in good standing and the union was 
unable to supply to the employer the necessary help.® There was no sugges- 
tion that the loss of union membership was caused by employer interference. 
The minority report recommended that the union shop clause, standard to 
the union’s agreements, be retained. The majority report was not accepted 
by the union, nor was it submitted by the union to the employees of unit 
No. 5, being the members of the bargaining unit, for their consideration.® 
The union subsequently employed some half dozen members of the Sea- 


1Aristocratic Restaurants (1947) Ltd. v. Williams et al., [1950] 4 D.L.R. 548. 
“R.S.B.C. 1948, c. 155 (hereinafter referred to as the 1.C.A. Act), ss. 10-13. 


‘Pursuant to ibid., ss. 18-20 1See ibid., ss. 21-6 and 48-53. 
*The majority report of the conciliation board used the term “closed shop,” but it is 
evident from the report that the union was seeking a union shop. 
®Such a procedure is a condition precedent to a strike under the I.C.A. Act: see ss. 28 
31. 33 
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farers’ International Union of North America to walk back and forth in 
front of restaurants No. 5, No. 6, and No. 7, a pair at each restaurant, each 
patroller wearing a placard bearing the words: “Aristocratic Restaurants 
have no Union agreements with Hotel and Restaurant Employees’ Inter- 
national Union Local 28, affiliated with Vancouver and New Westminster 
District Trades and Labour Council.” The statement was true. Occasionally 
the patrollers were joined by small groups of volunteers. At unit No. 6, the 
patrollers informed prospective customers that “This is a picket line.” 
Otherwise there was no interference with the plaintiff's employees or with 
the public. No strike vote was held among the employees, and no employee 
went on strike or joined the patrollers. No employees in any of the plaintiff's 
units at this time were members of the union. The professed object of the 
patrolling was to further the interests of the union, that is to say, to protect 
the union operators and the wage rates of employees in union shops. The 
plaintiff's business fell off noticeably. 

The action was commenced on May 18, 1950. A temporary injunction 
restraining the patrolling was obtained on May 19, 1950. An application for 
the dissolution of the injunction was treated by consent as the trial of the 
action. All the evidence was by affidavit. The trial judge, Wilson J., dis- 
missed the claim to a perpetual injunction, to the declarations of conspiracy 
and nuisance, and to damages. A more clement injunction was granted 
against “establishing a line about the plaintiff's places of business” (but not 
against patrolling per se) and against “stating to prospective patrons that 
there is a picket line about the said places of business.” The British Columbia 
Court of Appeal in a divided opinion’ reversed the trial judgment and 
granted the injunction asked for by the plaintiff, together with damages. 
The Supreme Court of Canada in a five to two decision® restored the 
judgment of the trial judge. 

At the trial and in the Court of Appeal the plaintiff alleged conspiracy. 
However, since the defendants’ goal was not to injure the plaintiff, but to 
defend and forward their occupation, they could be guilty of conspiracy 
only if it could be established that they agreed to do unlawful acts, that is, 
if the patrolling with signs was in itself unlawful.® In the Supreme Court 
of Canada the respondent (plaintiff) did not dispute that portion of the 
order of the trial judge which dismissed the claim to a declaration of 
conspiracy.’° The claim therefore ultimately became one to a declaration 
of nuisance and to damages. 

7[1951] 1 D.L.R. 360 (O'Halloran and Sidney Smith JJ.A.; Robertson J.A. dissenting). 

8[1951] 3 D.L.R. 769 (Kerwin, Rand, Estey, and Cartwright JJ.; Rinfret C.J. and 
Locke J. dissenting). 

"See Wilson J., [1950] 4 D.L.R. 548, 551, and the authorities therein cited. Many of 
the Canadian cases are sicklied o’er with the pale cast of the employer’s “right to trade”: 
contrast Crofter Hand Woven Harris Tweed Co. v. Veitch, [1942] 1 All E.R. 142, a 
House of Lords decision, on appeal from the Second Division of the Court of Session 

Scotland). Kerwin J. speaks of the Crofter Case as evidencing a material change in the 


approach to labour cases: [1951] 3 D.L.R. 769, 785. 
10See Kerwin J., [1951] 3 D.L.R. 769, 783. 
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The questions of law involved in the case are as follows: (1) Are the 
acts of the defendants unlawful at common law? (2) Are the acts of the 


defendants rendered unlawful by section 501 of the Criminal Code?" 


3) If the acts are unlawful, are the defendants relieved of liability by 
virtue of the British Columbia Trade-unions Act?’* (4) Are the acts of 
the defendants rendered unlawful by virtue of the Industrial Conciliation 
and Arbitration Act?'*® No appeal was taken by the defendants from that 
portion of the judgment of the trial court which granted an injunction 


against establishing a picket line and warning prospective patrons." 


I. THe Common Law oF PICKETING 

The common law of picketing is uncertain. Not the least of our difficulties 
is encountered in endeavouring to attach a precise meaning to the word 
“picket.” None of the three applicable statutes, the Trade-unions Act, the 
Industrial Conciliation and Arbitration Act, and section 501 of the Criminal 
Code, uses the term. Most of the English and Canadian cases which con- 
sider the problem are so interwoven with other features, such as the recog- 
- 1S and 
the consideration of statutory provisions, that in many instances it is im- 


nized torts of defamation,'’ intimidation,"’ assault,’* and nuisance, 


possible to separate the views of the courts on the law of picketing per se 
from these “impurities”; and where it appears to be possible to make the 
separation, the residue of common law, out of its context, is not reliable. 
Some of the cases are clear and unequivocal: of these some say that peace- 
ful picketing is lawful at common law;" others say with equal conviction 
that there is no such thing as peaceful picketing.~” 


IR.S.C. 1927, c. 36. 

“R.S.B.C. 1948, c. 342; first enacted in 1902, c 66 

3R.S.B.C. 1948, c. 155; first enacted in 1947, c. 44, and amended in 1948, c. 31. 
*Except where reference is made to restaurant units No. 6 and No. 7, the discussion 
will be directed to the acts of the defendants with respect to unit No. 5, the unit for 
which the union was the certified bargaining authority 

I5E.g. Allied Amusements Ltd. v. Reaney, [1937] 3 W.W.R. 193 (Man. C.A.): Dallas 
v. Felek, [1934] O.W.N. 247 (Ont. C.A.), and Meretsky v. Arntfield, (1922) 21 O.W.N 
439 (Ont. H.C.). 

1GE.g. Hurtig v. Reiss, [1937] 3 W.W.R. 558 (Man. C.A.); Meretsky v. Arntfield, 
supra 

ITE.g. Southam Co. Ltd. v. Gouthro, [1948] 3 D.L.R. 178 (B.C.S.C. 

ISE.g. Seaboard Owners Ltd. and Quinn v. Cross et al., [1949] 3 D.L.R. 709 (B.C.S.C.) ; 
and Vulcan Iron Works v. Winnipeg Lodge, (1911) 21 Man. R. 473 (Man. C.A.). The 
examples in footnotes 15-18 do not represent an exhaustive list either of the cases or of 
the possible torts. 

19E.g. Wasserman v. Sopman, [1942] 3 D_L.R. 696 (Ont. H.C.); Canada Dairies Ltd 
v. Seggie, [1940] 4 D.L.R. 725 (Ont. S.C.) ; Bassell’s Lunch v. Kick, [1936] O.R. 445 
(Ont. C.A.); R. v. Baldassari, [1931] O.R. 169 (Ont.) ; and Robinson v. Adams [1925] 
1 D.L.R. 359 (Ont. C.A.). 

“0E.g. Aird @ Son v. Local 500 International Union of Shoe and Leather Workers. 
[1948] 3 D.L.R. 114 (Que. S.C.) ; Hollywood Theatres v. Tenney, (1940) 54 B.C.R. 247 
(B.C.C.A.) and Reners v. The King, [1926] 3 D.L.R. 669 (S.C. Can.). B. Laskin, 
“Labour Law: 1923-1947" in (1948) 26 Canadian Bar Review, 286, 295, says: “The 
Tenney case is significant for the comparative analysis attempted by O'Halloran J.A. of 
the picketing law of England, the United States and British Columbia. [The learned 
judge referred to the older rather than to the more recent American cases. Contrast Senn 


1 
1 
1 
1 
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Since the purpose of this study is to use the principal case as a testing 
ground for some rules of statutory interpretation it is not proposed to dwell 
on the chaos of the case law.*? Wherever the term “picketing” is used 
throughout the remainder of the study it is intended to convey the act of 
peaceful patrolling on public property with truthful placards around or 
before the “picketed” premises, in such a manner and in such small numbers 
as not to cause any physical impediment to ingress to or egress from the 
picketed premises or the flow of traffic, be it foot or vehicular, in the 
locality of the premises, and in such manner as not to put a “reasonable 
man” in mind of physical violence. This is the “picketing” that appears to 
have occurred at unit No. 5. 

The picketing under discussion has two main positive elements: first, the 
orderly, physical patrolling, which, it must be remembered, caused no 
physical impediment or disturbance; and secondly, the true statement on 
the placards informing the reader of the absence of a union agreement. It 
is inescapable that the combination of the two elements to all intents and 


v. Tile Layers Protective Union, (1937) 301 U.S. 468.] The severe strictures which 
feature the learned judge’s discussion of picketing were the result of the systematic 
patrolling and leaflet distribution in the area of the picketed theatre, and the mass 
demonstration which took place in front of the theatre. These factors may well have 
sufficed to render the picketing unlawful but they hardly warranted the almost complete 
emasculation of the Trade-unions Act which was accomplished by O’Halloran J.A.’s 
judgment. Perhaps the most interesting, even if not the most defensible, proposition in 
the Tenney case is that picketing cannot be lawfully used to enforce a collective agree- 
ment or, more strictly, a trade union’s view of the meaning of one of the terms of an 
existing collective agreement. [For a contrary view see 4 Restatement of Torts, § 789, 
Comment a.] This view is largely predicated on O’Halloran J.A.’s conception of a collec- 
tive agreement as an enforceable contract. Authority binding on Canadian courts is 
clearly at variance with this conception. [Cf. Young v. Canadian Northern R.~Co., 
[1931] A.C. 83.]” In the principal case Sidney Smith J.A. said: “The defendants . . . 
professed to rely on their so-called ‘common-law right to picket.’ In my view there is no 
such thing. At common law picketing is ‘watching and besetting,’ and as such illegal” 
[1951] 1 D.L.R. 360, 382). It is almost impossible to determine popular usage and 
understanding of the provisions. (Approval of such an approach to statutory interpreta- 
tion is given by Nesbitt J. in Jn re Branch Lines Canadian Pacific R. Co., (1905) 36 
S.C.R. 42 in which like authorities are referred to.) The fact that the defendants may 
have relied on any given construction is likewise precluded: Mr. Freeman in his affidavit 
(Case on Appeal, p. 18, para. 4) quotes A. R. Johnstone, International Vice-President 
and General Organizer of the Hotel and Restaurant Employees’ and Bartenders’ Inter- 
national Union, as stating that the union was anxious to have its legal right to picket 
decided by litigation. The whole history of the right to picket in British Columbia is 
contradictory and uncertain. Note should be made here of Schuberg v. Local 118, Inter- 
national Alliance Theatrical Stage Employees, (1927) 38 B.C.R. 130, and R. v. Richards 
& Woolridce, (1934) 48 B.C.R. 381, two judgments of the British Columbia Court of 
\ppeal in each of which the court divided evenly. In each case a theatre was picketed 
peacefully. In the former case the union was held to have engaged in a conspiracy for 
which damages and an injunction were awarded, and in the latter the accused were 
convicted of watching and besetting under section 501 of the Criminal Code. 

“14 meticulous study of the cases and materials on picketing in Canada up to 1938 
can be found in J. Finkelman, “The Law of Picketing in Canada,” (1937-8) 2 University 
of Toronto Law Journal 67, 344. A survey of labour law from 1923 to 1947, including a 
treatment of the then recent picketing cases, will be found in B. Laskin, “Labour Law: 
923-1947,” (1948) 26 Canadian Bar Review 286. Reference should also be made to 
M. Mackintosh, Trade Union Law in Canada (Ottawa, Department of Labour, 1935). 
Discussions can also be found in the Labour Gazette, passim, and in H. A. Logan, Trade 
Unions in Canada (Toronto, 1948), 402-8. 
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purposes constituted a request to the public not to patronize the plaintiff's 
restaurants.”” In order to determine whether the defendants are within or 
without any of the statutes we must determine whether one or more of the 
three features, the patrolling, the statement, and the request, falls within 
any given statutory prohibition or exemption. Let us turn, then, to the 
Statutes. 


II. Section 501 oF THE CRIMINAL CODE 


Section 501 of the Criminal Code reads as follows: ~* 


Every one is guilty of an offence punishable, at the option of the accused, on 
indictment or on summary conviction before two justices and liable on con- 
viction to a fine not exceeding one hundred dollars, or to three months’ im- 
prisonment with or without hard labour, who, wrongfully and without lawful 
authority, with a view to compel any other person to abstain from doing any- 
thing which he has a lawful right to do, or to do anything from which he 
has a lawful right to abstain, 


a) uses violence to such other person, or his wife or children, or injures 
his property; or 

(b) intimidates such other person, or his wife or children, by threats of using 
violence to him, her or any of them, or of injuring his property: or 

c) persistently follows such other person about from place to place: or 

d) hides any tools, clothes or other property owned or used by such other 
person, or deprives him of, or hinders him in, the use thereof; or 

e) with one or more other persons, follows such other person, in a dis- 
orderly manner, in or through any street or road; or 

f) besets or watches the house or other place where such other person 
resides or works or carries on business or happens to be; 

g) attending at or near or approaching to such house or other place as 
aforesaid, in order merely to obtain or communicate information, shall 
not be deemed a watching or besetting within the meaning of this section. 


The first general question to be considered is whether a criminal statute 
gives rise to a civil cause of action. Sidney Smith J. in the principal case 
says yes: “. .. a@ fortiori if the defendants were acting criminally they were 
acting tortiously.”** Kenny~° is less dogmatic: “In . . . the vast majority of 
cases, he who commits a crime does thereby cause actual hurt to the person 
or property of some other man, and whenever this is so, the crime is also 
a tort.” Accordingly, it is the “‘actual hurt’ and not the fact that the deed 
is a crime that makes the act a tort. Pollock*® shows the same preciseness: 
“The extent of the liabilities incident to a statutory duty must be ascer- 

*2Rand J. in discussing section 501 of the Criminal Code in the principal case appears 
to take the view that in labour-management controversies persuasion is a natural con- 


comitant of giving information: [1951] 3 D.L.R. 769, 788-9 
*3The italicized portions of the section are those which are material to our discussion 
24/1951] 1 D.L.R. 360, 385 
“5K enny’s Outlines of Criminal Law, 15th ed. by G. G Phillips (Cambridge, 1936 


21. 
“6Pollock’s Law of Torts, 15th ed. by P. A. Landon (London, 1951), 20 


» & 
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tained from the scope and terms of the statute itself.” In other words, the 
fact that the legislature decrees a given act heretofore innocuous to con- 
stitute a crime against the state does not ipso facto make the act a tort 
against an individual. We must conclude, therefore, that section 501 does 
not of necessity** make tortious those acts which are therein declared to be 
punishable offences.** We must look to its scope and terms. 

Let us now construe the words of the section. The relevance of the section 
is due to its dealing with the acts of “watching” and “besetting.” There is 
no clear indication in the Criminal Code as to the meaning of these words. 
They have been called the legislative equivalent of picketing,*’ but such a 
statement is of little help, for the term “picketing” itself, as used in the 
cases, has many meanings.*” Dictionaries contribute little. The meanings 
attributed to the words by dictionaries are so interminable and so varied as 
to add nothing of certainty. Besides, what guarantee have we that the words 
in the section were used with any of the dictionary meanings? Maxwell*' 
says that definitions in dictionaries have been deprecated. Professor Willis 
concludes that their use is unprofitable for the reason that “context and 
subject matter have so powerful an influence on meaning that it is almost 
useless to rely upon a previous judicial decision upon the meaning of a word 
unless the word construed both occurred in a statute dealing with a similar 
subject matter and was found in a similar context.”** We must resort to 
the context in which the words are used. But having raised the problem 
and being now conscious of it, let us register a caveat at this point and 


2793 Hals. (2) 653: “The failure to perform a duty imposed by a statute under the 
sanction of a penalty may, although it does not necessarily, give a right of action to an 
individual injured by that omission. . . .” See also J. Finkelman, “The Law of Picketing 
in Canada” in (1937-8) 2 University of Toronto Law Journal 344, 347. For a more 
exhaustive treatment of this question see H. Newman, “Breach of Statute as the Basis 
of Responsibility in the Civil Law” in (1949) 27 Canadian Bar Review 782, especially 
792 ff. 

“8Cf. B. Laskin, “Labour Law: 1923-1947” in (1948) 26 Canadian Bar Review 286, 
289: “For historical reasons .. . there is a criminal law in Canada covering trade union 
action which is perhaps not even tortious. I say ‘perhaps,’ because the exact reach of 
section 501 of the Criminal Code is a matter of doubt and, further, the disposition of 
our courts to refer to it in civil actions has confused the civil law of picketing.”’ 

“9Trueman J.A. in Allied Amusements Ltd. v. Reaney, [1937] 3 W.W.R. 193, 205. 

39The same observation can be made with respect to the statement of Kerwin J. in 
the principal case that “picketing is a form of watching and besetting”: [1951] 3 D.L.R. 
769, 786. 

‘I Maxwell on Interpretation of Statutes, 9th ed. by Sir Gilbert H. B. Jackson (London, 
1946), 34. Reference to Maxwell has been made not only because of the paucity of 
Canadian material but because much of the legislation treated in this study is of English 
origin. However, reference is made herein to Maxwell not so much as authority for rules 
of statutory interpretation but as a ready-made starting point for a discussion of the 
why’s and wherefore’s of canons that sometimes appear to have been resolved into rules- 
of-thumb for statutory interpretation. Reference is made passim to Professor J. Willis’s 
study, “Statute Interpretation in a Nutshell’ in (1938) 16 Canadian Bar Review 1. It 
would make a fair beginning to point out that Professor Willis speaks (pp. 1, 2) of 
Maxwell as being defective in at least three respects: it assumes one central principle, 
“the plain meaning rule”; it bases its rules on unrelated dicta; and it treats the prin- 
ciples and dicta as if they remained equally valid at all times and in all places. 

32Tbid., 6. However, reference has been made to dictionaries in a number of Canadian 
cases: see 33 Can. Abr. 600 
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examine the context for clues to the meaning of “watching and besetting” 
after we have resolved our general problem to that stage. The general prob- 
lem is whether there is anything in the words of the section that gives weight 
to the proposition that the section makes “watching and besetting,’ what- 
ever may constitute that act, a civil wrong. 
In order to fall within the section, the accused's act must fulfil three 
requirements: (1) he must act “wrongfully and without lawful authority” ; 
2) he must act with a view to compel a person to do or abstain from doing 
something which that person has a right to do or not to do; and (3) he 
must watch or beset the premises in such a way that the act so described is 
more than “attending at or near or approaching [the premises} merely to 
obtain or communicate information.” The second requirement would ap- 
pear to have been fulfilled: the purpose*’ of the picketing was to induce the 
plaintiff, by confronting it with future loss of revenue, to enter into the 
standard bargaining agreement. There may be some scope for argument that 
the action of the defendants does not constitute compulsion within the 
meaning of the section—that this is persuasion or inducement and as such 
is not prohibited by the section. However, in the light of the known attitude 
of the plaintiff to the terms insisted upon by the union, as evidenced by 
the union-employer relations since the time of the union’s certification, it 
is submitted that the action of the defendants falls within the meaning of 
the term “compel” as here used. Had the plaintiff acceded to the defend- 
ants’ demands, it would have done so against its wishes.** 
As for the third requirement, did the picketing constitute nothing more 
than “ 


attending at or near or approaching to. . . [the plaintiff's premises] 
in order merely* to obtain or communicate information”? Both Kellock 
and Cartwright JJ. specifically find that the defendants’ conduct falls within 


ae 


the provision of section 501(¢).*° But the conveving of information is only 
one element of picketing. If any significance at all is to be given to the 
word “merely,” we are forced to conclude that the acts of the defendants 
do not fall within the proviso contained in section 501(¢). However, the 
major difficulty is to be found in the first requirement. Does the phrase 
“wrongfully and without lawful authority’ make the enumerated acts un- 
lawful, or does it require that these acts, which in themselves may normally 
be lawful, must be done in an unlawful way before the section comes into 
play? In other words, must the accused prove justification, or must the 
Crown prove that a tort has been committed? 


1) One argument in favour of the former interpretation, whereby watch- 


33The word “view” in this context has been interpreted to mean “purpose.” and not 
‘motive: see Chitty L.J. in J. Lyons & Sons v. Wilkins, [1899] 1 Ch. 255, 270 

4It is not meant to imply that the act which is here deemed to constitute compulsion 
lso amounts to a threat, or intimidation, or an unlawful act at common law. The reason 
or this note will be more fully appreciated when the discussion turns to section 3 of the 
Trade-unions Act. 

‘STtalics not in text 


6[1951] 3 D.L.R. 769, 801. 
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ing and besetting is declared wrongful unless justified, appears to be as 
follows: the phrase “wrongfully and without lawful authority” is merely 
the standard verbiage used in criminal charges. “It is not necessary to show 
the illegality of the overt acts complained of by other evidence than that 
which proves the acts themselves, if no justification or excuse for them is 
reasonably consistent with the facts proved. This is the principle always 
applied in criminal prosecutions in which the words ‘feloniously, ‘wrong- 
fully, or ‘maliciously’ are introduced into the charge, and have to be proved 
before the person accused can be properly convicted.”? 

Is this the manner in which the provision ought to be construed? In an 
attempt to find the answer, let us examine the legislative history of the 


‘oie 


provision.** Section 501 comes from the English Act of 1875.°° There had 
been previous legislation in England; the latest, the Act of 1871, had been 
heavily criticized by labour as having been interpreted to their prejudice. 
The new legislation (section 7 of the 1875 Act) ostensibly assured trade 
unions the right to peaceful picketing which they had demanded.*” The 
subsequent English legislation, beginning with section 2 of the Trade Dis- 
putes Act, 1906,*’ designed to relieve trade unions of civil liability, is not 
material to our present discussion, except that we might note the parallel 
with the earlier British Columbia Trade-unions Act of 1902. 

Miss Margaret Mackintosh** relates the history of the English legislation 
from which section 501 was copied: 


A Bill to restrict the application of the law on conspiracy was introduced in 
the House of Commons in 1873 but failed to pass. The numerous convictions 
for conspiracy and picketing which followed roused the tri ide union world as 
never before and in the election of 1874, for the first time official support was 
accorded by trade unions to “labour” candidates and no fewer than thirteen 
went to the poll of whom two were elected, the first “labour members” of the 
3ritish House of Commons. . . . The Criminal Law Amendment Act was re- 
pealed and in the SanaPUNCY and Protection of Property Act, 1875, definite 
limits were set to the application of the law of conspiracy to trade disputes. 

The section dealing with intimidation was re-enacted but at the same time 
it was stipulated that “Attending at or near the house or place where a person 
resides or works, or carries on business, or happens to be, or the approach to 
such house or place, in order merely to obtain or communicate information, 
shall not be deemed to be watching or besetting within the meaning of this 


77. Lyons & Sons v. Wilkins, [1899] 1 Ch. 255, 267 (per Lindley M.R.) 
' 


‘The use of the historical background of the legislation and the history of the 
subject-matter was approved in Clark v. Docksteader, (1905) 36 S.C.R. 622 (per 
Idington J.), and in Regina Public School District Trustees v. Gratton Separate School 
District Trustees, (1915) 21 D.L.R. 162 (Can. S.C.: Fitzpatrick C.J.). Kellock J. 
the principal case refers at length to the history of section 501: [1951] 3 D.L.R. 769, 
796 ff. 

“8Conspiracy and Protection of Property Act, 38 & 39 Vict., c. 86. Section 501 of the 
Canadian Criminal Code is almost identical with section 7 of that Act 

‘For a more extended description of this legislation see J. Finkelman, “The Law of 
Picketing in Canada” in (1937-8) 2 University of Toronto Law Journal 67, 81 

116 Edw. VII, c. 47. 

42T rade Union Law in Canada, 15-16. 
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section.” With this enactment, trade unionists thought “peaceful picketing” 
had been made lawful*® but judicial decisions in the following years** made it 
clear that picketing for the purpose of “peacefully persuading” was not made 
legal by the Conspiracy and Protection of Property Act. 


Apparently, then, the section, far from intending to make peaceful picketing 
a civil wrong, purposed to relieve trade unions of criminal responsibility 
therefor. We may assume that the purpose of the Canadian enactment was 
the same as the English provision.*” 

Can formal canons of construction of penal statutes help us at this point? 
Maxwell,*® in addressing himself to this problem, states that “the paramount 
duty of the judicial interpreter is to put upon the language of the legislature, 
honestly and faithfully, its plain and rational meaning and to promote its 
object.” Were it not for Lindley M.R.’s construction in Lyons v. Wilkins," 
the “plain and rational’ meaning of the phrase “wrongfully and without 
lawful authority” would seem to be that the Crown must prove the wrong.*® 
This appears to be the view of Kerwin J. speaking for himself and Estey J. 
in the principal case.*® Similarly, the legislative history of the section reveals 
that the “object” of the section was to remove criminal liability for picket- 
ing, and not to impose civil liability therefor. 

Let us pause for a moment to consider what we have been doing. We 
have been drawing on the history of the section, and have taken strength 
from a passage in Maxwell in which we are exhorted to apply a “plain and 
rational meaning” to and “promote the object” of the language of the 
legislature. Professor Willis” suggests three main approaches to statutes: the 


43Italics not in text 

44It is presumed that this is a reference to Lyons v. Wilkins, supra. 

45J. Finkelman, “The Law of Picketing in Canada” in (1937-8) 2 University of 
Toronto Law Journal 67, 83, says: “The history of the Canadian legislation on this 
subject adds little to our knowledge of the intention of parliament as to its application.” 
A treatment of the legislative background of section 501, dealing with labour agitation 
and bills both defeated and enacted by the Canadian parliament prior to the Act of 
1876 in which was incorporated the present section 501, will be found in Mackintosh, 
Trade Union Law in Canada, 17-21 

Maxwell on Interpretation of Statutes, 267 

47 Supra. 

484 view conflicting with that taken by Lindley M.R. in Lyons v. Wilkins was taken 
by the Court of Appeal in Ward, Lock, @ Co. Ltd. v. The Operative Printers’ Assist- 
ants’ Society et al., (1906) 22 T.L.R. 327. Harvey C.J.A. in Rex v. Reners, [1926] 2 
D.L.R. 236, 238 (affirmed by the Supreme Court of Canada sub nom. Reners v. The 
King, [1926] 3 D.L.R. 669), deprecates the decision for the reason that it was reported 
only in the Times Law Reports: “It is singular that if that case had been thought to 
modify or qualify the former decision it would not have been reported in the regularly 
authorized series of reports where the former one was.” A view similar to that of 
Harvey C.J.A. was taken by Sidney Smith J.A. in the principal case, [1951] 1 D.L.R. 
360, 383. This view does not appear to have the support of the respective courts in 
Reners v. The King, supra (S.C. Can.) and Canada Dairies v. Seggie, [1940] 4 D.L.R. 
725 (Ont. S.C 

#9[1951] 3 D.L.R. 769, 784: “ one who besets or watches within cl. (/) with a 
view to compelling any other person to abstain from doing anything which he has a 
lawful right to do, or to do anything from which he has a lawful right to abstain, is 
guilty of an offence if he does so wrongfully and without lawful authority.” (Italics 
added.) He then refers to Reners v. The King, supra 

50“Statute Interpretation in a Nutshell” in (1938) 16 Canadian Bar Review 1, 9-10 
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“plain meaning rule,” by which “plain” words are construed in their 
ordinary sense regardless of consequences such as injustice or absurdity ;°! 
the “golden rule,” which is the “plain meaning rule” modified to avoid 
absurdities;°* and the “mischief rule,”** by which the court is to determine 
the mischief which the Act was designed to combat, the remedy devised by 
the legislature, and to “advance the remedy . . . according to the true 
intent of the makers of the Act.”** 

We have been able to follow none of these roads faithfully. None is fully 
open to us. As for the “plain meaning rule,” the proper significance of the 
phrase “wrongfully and without lawful authority” is difficult enough to 
determine without putting a blinder on our mind’s eye and galloping for 
home down the most familiar lane, only to come a cropper in the hazards 
of absurdity and injustice. It is the context of the words that gives us 
trouble: we cannot cure the trouble by ignoring it. As for the “golden rule,” 
who is to determine when a given construction is absurd? Professor Willis 
points out® that “absurdity” is a concept no less vague and indefinite 
than “plain meaning”: “It is infinitely more a matter of personal opinion 
and infinitely more susceptible to the influence of personal prejudice.” 
There are two obstacles to the use of the “mischief rule”: in the first 
instance, a binding rule of law prevents us from looking at the Debates of 
the House of Commons to consider why the Act was passed ;*" and in the 
second instance, even if we were permitted to delve into the verbatim reports 
of the debates we do not have the slightest guarantee that we would turn up 
“the true intent of the makers of the Act.” An hour or so with a volume 
of the Debates is proof enough of this. 

So we have had to settle for our own approach. This has been to seek 
out the legislative history of the Act in an effort to determine what Professor 
Willis calls “the social policy behind the Act,’’®? “the scheme of the legis- 
lation, *°* “that part of human conduct with which the Act is dealing.’®® 
Knowing, then, as far as we are able the purpose of the Act, we are in a 
position to carry it out as best we can without either giving meaning to 

51Enunciated by Jervis C.J. in Abley v. Dale, (1851) 11 C.B. 378; 138 E.R. 519. 

52Enunciated by Lord Wensleydale in Gray v. Pearson, (1857) 6 H.L.C. 61: 10 E.R. 


1216; applied by Lord Atkinson in Victoria v. Bishop of Vancouver Island, [1921] A.C. 
384. 

53Reported by Lord Coke, then Attorney-General, in Heydon’s Case, (1584) 3 Co. 7b; 
76 E.R. 637; followed by Audette J. in Smith v. Attorney-General of Canada, [1924] 
Ex. C.R. 193; affirmed [1927] A.C. 193. 

54See, for instance, London & India Docks Co. v. Thames Steam and Lighterage Co., 
[1909] A.C. 15, in which the court gives a detailed account of the origin of section 83 
of the West India Docks Act, 1831. The source of the court’s information is not indicated. 

55“Statute Interpretation in a Nutshell” in (1938) 16 Canadian Bar Review 1, 13. 

58Gosselin v. The King, (1903) 33 S.C.R. 255; as to the right to refer to House of 
Commons records for purposes of historical exposition, see In re Representation in 
House of Commons, (1903) 33 S.C.R. 475; as to historical exposition generally, see 
note 38 supra. 

57“Statute Interpretation in a Nutshell” in (1938) 16 Canadian Bar Review 1, 3, 13 

587 bid., 19. 

597 bid., 8. 
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the words that they will not bear, or violating any applicable policy of 
clear statement.” Nor, basically, are we offending the reasons behind any 
of the three canons which we seemingly have cast aside. Professor Willis 
reminds us”' that the “‘literal”” or “plain meaning” rule was enunciated at 
a time (1851) when “it was unusual for statutes to be framed in wide and 
general terms, and the ‘literal’ rule was consequently of great practical 
importance.” The same is true of the “golden” rule, which was postulated 
only six years later. ‘The mischief rule we have followed as best we are 
able under the restrictions to which we are bound to adhere. All three rules 
reveal on close examination that they were conceived in a desire to ensure 
the execution by the courts of the “social policy,’ the “purpose” of legis- 
lative enactments. Such, in essence, has been our own approach.’ Blind 
adherence to the first two rules in interpreting what Professor Willis would 
call “social reform legislation,”’’ necessarily drafted in general, non-tech- 
nical, and non-legalistic terms, in order to be understood and to be able to 
function in the hands of the lay reader, can hardly be guaranteed to produce 
an intelligent result."* 

There remains one more canon which ought to be considered at this 
point: the canon that requires that penal statutes be given a “strict con- 
struction.” This canon can be dealt with in like manner. It came into vogue 
when penalties provided by legislation were somewhat more severe than 
the preservation of the contemporary society demanded and the legislature, 
justifiably or otherwise, had not brought down amending acts, or had 
created new offences carrying severe penalties. Courts met the situation 
by handing down judgments which, if not in strict accordance with the 
social purpose of the legislation at the time of enactment, were more in 
tune with the needs of the times. Thus grew up the canon that penal 
statutes be construed strictly, that is, in favour of the accused, in favorem 
vitae. There is no evidence of a like justification for applying this canon 
to section 501. 

6°We find an echo of this view in the Interpretation Act of British Columbia, R.S.B.C. 


1948, c. 1, s. 2(1): “This Act, and each provision thereof, shall extend and apply to 


these Revised Statutes, and to every Act passed after these Revised Statutes take effect, 
and to all statutes of the Legislature, except in so far as any provision thereof is incon- 
sistent with the intention and object of any Act, or the interpretation that the provision 
would give to any word, expression, or clause 
in so far as any provision thereof is 
not in text 
*1“Statute Interpretation in a Nutshell” in (1938) 16 Canadian Bar Review 1, 10 
®2Although this approach and its rationale are not reiterated hereafter, it is the basic 
approach taken in discussing the other two statutes in the remainder of the study. 
65“Statute Interpretation in a Nutshell” in (1958) 16 Canadian Bar Review 1. 11 
*4Willis reminds us of Ellerman Lines v. Murray, [1931] A.C. 
agreed that the meaning was “plain 


but at least three different views were given as 
to what that “plain meaning” was (tbid., 11 Vacl 


is inconsistent with the context, and except 
in any Act declared not applicable thereto.” Italics 


126, where it was 
| and Vacher v. London Society of Com- 
positors, [1913] A.C. 107, where three judges agreed on the result. but each applied a 
different rule (1b:d., 1 


65The view that “the rule of strict construction, as applied to penal statutes, has been 
much relaxed in recent vears’” was taken by Duff J. in McGregor v. Canadian Con- 


lidated Mines Ltd., (1907) 12 B.C.R. 116, affirmed (1907) 12 B.C.R. 373 (B.C.C.A 
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(ii) A second argument in favour of the interpretation of the phrase 
“wrongfully and without lawful authority” whereby watching and besetting 
is declared wrongful unless justified, runs as follows: all the acts contained 
in the other subsections are wrongful apart from their inclusion in the 
section; therefore it was intended that watching and besetting likewise be 
wrongful apart from its inclusion in the section. This is part of the argu- 
ment propounded in Lyons v. Wilkins by Lindley M.R.”° The statute under 
consideration in that case was section 7 of the Conspiracy and Protection 
of Property Act. This argument is the sequel to argument (i)."* It is re- 
futed by Professor Finkelman,"* who points out that the acts included in 
subsections (a), (b) and (d) of section 501 probably are tortious, but that 
the acts enumerated in subsections (c) and (e) 
the common law. 


are not offences known to 


Apart from the refutation of the above arguments, those against such 
interpretation and in favour of reading the provision to require the Crown 
to prove tort are as follows: 

a) Watching and besetting, along with the acts treated in the other sub- 
sections, would be frozen as torts for the life of the section regardless of 
provincial legislation relieving actors from civil liability. This would mean 
that an act for which there is statutory justification civilly falls none the 
less within a criminal statute.®’ The argument follows from this hypothesis 
that we should be slow to conclude that it was intended to attach penal 
consequences to an act even in those instances where it is the purpose of 
a local act that there be no civil liability therefor. Otherwise an act civilly 
justified would at the same time be a crime. Such a situation is not con- 
jecture: it is the problem of reconciling the Trade-unions Act of British 
Columbia with section 501 of the Criminal Code. 


b) If the federal Parliament by enacting section 501 made the acts con- 


tained in subsections (a) to (f) torts there is raised a constitutional problem 


See Russell on Crime, 10th ed. by J. W. C. Turner (London, 1950), 79. The defendants 
can hardly invoke strict construction as being a doctrine against complete surprise: it 
appears that the union wanted to have their rights determined by litigation: see footnote 
20, supra. 

86[1899] 1 Ch. 255. In Southam Co. Ltd. v. Gouthro, [1948] 1 W.W.R. 593, 605, 
a civil suit for damages for conspiracy, where the wrongful act alleged was picketing 
accompanied by violence, Wilson J. adopted this argument: “In deciding on the legality 
or illegality of the actions of these pickets, sec. 501 of the Criminal Code, R.S.C., 1927, 
ch. 36 (as amended by 1934, ch. 47, sec. 12 [this amendment reintroduced clause (2) 
which had been included in the original statute but had been dropped from the 1892 
codification] ) forms a useful guide” (p. 605). He adds: “The offences described in se 
501 were offences and torts at common law” (p. 606), and he cites the judgment of 
Fletcher Moulton L.J. in the Ward, Lock Case. 

®7See pp. 256-60 supra. 


68“°The Law of Picketing in Canada” in (1937-8) 2 University of Toronto Law 
Journal 67, 95-7. 


®9There is an apparent inconsistency here with the earlier argument that the breach 
a penal statute does not by hypothesis give rise to a civil cause of action. But it is 


apparent only. Here we have the added argument that a competent legislature declares 
that the actor be free from civil liability 


of 
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as to whether it is beyond the powers of the federal Parliament to do so.” 
Professor Willis speaks"! of “the presumption in favour of constitutionality.” 
McEvoy J. in R. v. Isbell** said: “. . . where a statute can be given an 
interpretation that leaves it intra vires, even though there is an interpretation 
that would render it ultra vires, the interpretation that leaves it intra vires 
ought to be adopted.’”*” 

Like the other canons considered earlier, unreasoning adherence to the 
presumption in favour of constitutionality is more likely than not to result 
in an abortive application of the statute; yet basically it expresses much 
good sense. If the legislature, like every one else, is ““\presumed to know the 
law,” it is a fair presumption that it intended to exercise a power properly 
within its function. To assume prima facie validity and good faith in the 
conduct of the legislature, not only by the public but by the courts as well, 
leads to good social health. It would hardly be proper for the courts to 
adopt a policy that would frustrate the functioning of the legislature. They 
ought not, therefore, to be on a particular lookout for constitutional issues. 

Another underlying consideration is the great importance of constitutional 
decisions to a country with a written constitution, and the resulting con- 
sideration that courts ought not to pass on such points unless the problem 
is squarely before them; otherwise their words suffer internally from the 
blight of obiter dicta yet bear externally the soundness of ratio decidendi.”* 
And where a reasonable interpretation which neither blemishes nor destroys 
the validity of a statute can be attributed to that statute consistently with 
its purpose or social policy, such a course ought to be followed in prefer- 
ence to an equally reasonable course which casts a shadow on the validity 


70The British North America Act, s. 91, head 27, assigns “the criminal law” exclusively 
to the Parliament of Canada, but s. 92, head 13, assigns “property and civil rights in the 
province” exclusively to the provincial legislature. On this constitutional point see Trans- 
port Oil Ltd. v. Imperial Oil Ltd., [1935] O.R. 215 (Ont. C.A.), discussed in notes in 
(1935) 13 Canadian Bar Review 517 and (1941) 19 Canadian Bar Review 51. Kellock J. 
in the principal case refers to the Transport Oil Case but avoids considering the question 
of constitutionality ([1951] 3 D.L.R. 769, 801). The two notes referred to above take 
the view that any civil cause of action stemming from the Combines Investigation Act, 
R.S.C. 1927, c. 26, arises not from the “intent of the legislature’? but from the operation 
of the common law, so that no constitutional problem ariscs. However, the use of the 
phrase “wrongfully and without lawful authority” in section 501 of the Criminal Code 
does not appear to permit of the use of the argument that the civil cause of action arises 
simply by operation of the common law: either the federal Parliament has positively 
declared the enumerated acts to be wrongful and without lawful authority, thereby 
creating a full-blown constitutional problem, or the section requires that the enumerated 
acts be proved to be unlawful at common law without regard to the operation of the 
common law on the statute. 

71“Statute Interpretation in a Nutshell” in (1938) 16 Canadian Bar Review 1, 20. 

72(1928) 62 O.L.R. 489, affirmed (1928) 63 O.L.R. 384 

78The same views were expressed in an angrier tone by Frankfurter J. in his dissenting 
opinion in Schapiro v. United States, (1948) 335 U.S. 1, 36-7. This rule of construction 
does not appear to be touched on by Maxwell; the problem for constitutional reasons 
is not germane to the United Kingdom. 

™4The Supreme Court of Canada will entertain constitutional references from the 
government, and has in the past expressed opinions on such hypotheses, but it is not 
a comfortable task 
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of the act or which declares it to be ultra vires of the enacting legislature.” 

The interpretation of the phrase “wrongfully and without lawful author- 
ity’ that requires the Crown to prove that the act done was a civil wrong, 
apart from the statute, and thereby avoids a constitutional issue, is both 
reasonable and in keeping with the social purpose of the Act as best we 
know it. It is therefore submitted that this is the proper course for the 
court to follow. It follows from this conclusion that section 501 of the 
Criminal Code does not of itself render tortious the acts of the defendants 
in the principal case. 


III. THe British Co_umBiA TRADE-UNIONS ACT 


Let us now turn to the Trade-unions Act. Its material provisions are 
as follows: 


No such trade-union or association shall be enjoined, nor shall any officer, 
member, agent or servant of such trade-union or association or any other person 
be enjoined, nor shall it or its funds or any such officer, member, agent, servant, 
or other person be made liable in damages for communicating to any workman, 
artisan, labourer, employee, or person facts respecting employment or hiring 
by or with any employer, producer, or consumer or distributer of the products 
of labour or the purchase of such products, or for persuading or endeavouring 
to persuade by fair or reasonable argument, without unlawful threats, intimida- 
tion, or other unlawful acts, such last-named workman, artisan, labourer, em- 
ployee, or person, at the expiration of any existing contract, not to renew the 
same with or to refuse to become the employee or customer of any such em- 
ployer, producer, consumer, or distributer of the products of labour. 

4. No such trade-union or association, or its officer, member, agent or servant, 
or other person, shall be enjoined or liable in damages, nor shall its funds be 
liable in damages, for publishing information with regard to a strike or lock- 
out, or proposed or expected strike or lockout, or other labour grievance or 
trouble, or for warning workmen, artisans, labourers, or employees or other 

persons against seeking, or urging workmen, artisans, labourers, employees, or 
other persons not to seek, employment in the locality affected by such strike, 

lockout, labour grievance or trouble, or from purchasing, buying, or consuming 
products produced or distributed by the employer of labour party to such strike, 
lockout, labour grievance or trouble, during its continuance. 


Assuming that the actions of the defendants in the principal case are 
tortious, are the defendants relieved of liability by this Act? 


(i) Let us look at section 3. There is a multitude of problems of inter- 
pretation in this section. It is littke wonder that Sidney Smith J.A. in the 


754 conflict of policy may well arise where the courts are of the opinion that failure 
to settle a constitutional issue is resulting in a loss of freedom. Where there is doubt as 
to whether a field of legislation is properly within the sphere of the province or of the 
federal government, each government may hesitate to enact social legislation designed to 
improve conditions or remedy a wrong. Under these circumstances the courts might 


in a case in which, 
otherwise eschew such a 


think it proper to express an opinion on the constitutional issuc 
consistent with the reasons suggested above, they would 
consideration. 
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principal case said, “The whole topic of picketing in its legal aspect stands 
much in need of clarification by our highest Court.’** The following para- 
phrase of the section is put forth in an effort to break down the problem 
into manageable portions: (1) the section first relieves persons such as the 
defendants from civil liability for communicating facts, respecting employ- 
ment or hiring, “to any workman, artisan, labourer, employee or person”; 
2) it then relieves them from liability for persuading by argument such 
workman, artisan, labourer, employee, or person not to renew an expired 
contract or take employment with or become a customer of persons such 
as the plaintiffs; the argument used must be (a) fair and reasonable, and 
b) “without unlawful threats, intimidation, or other unlawful acts.”’*? 

It has previously been submitted that the defendants’ acts constituted a 
request to the public not to patronize the plaintiff's restaurants. It is 
further submitted that such conduct is more than mere communication of 
facts. It is arguable that, in the labour field, when one speaks of ‘“com- 
municating’” he means conveying information in the manner that we call 
picketing. However, in view of the fact that the section later deals with 
persuading by fair and reasonable argument, and the next section deals with 
warning and urging, it is submitted that the “plain meaning” of the word 
‘communicating’ ought not to be departed from here. The first part of 
the section, therefore, does not save the defendants. 

Do the acts fall within the persuasion provision? The answer depends 
largely on the meaning of the phrase “workman, artisan, labourer, employee 
or person.” Are members of the public included in the phrase? For if so, 
the acts of the defendants would appear to fall within the protection of 
this section. At first blush, the phrase appears to be grammatically incor- 
rect,” for if it were correct, it would appear that workmen, artisans, 
labourers, and employees are not persons—otherwise the phrase would read 
“or other person.” Where the rules of grammar lead to a meaning so absurd 
that it could not, by any reasonable stretch of the imagination, be attributed 
to the legislature, then, it is submitted, the rules of grammar must fall." 

76/1951] 1 D.L.R. 360, 381. Cf. J. Finkelman, “The Law of Picketing in Canada” 
in (1937-8) 2 University of Toronto Law Journal 344, 353: “We can only conclude 
that there is a great need in Canada for a reconsideration of the whole question on the 
basis of fundamental principles 

771t will be noted that this last provision appears to beg the question of the lawfulness 
of picketing. This problem 1s dealt with later 

78*Phrases and sentences are to be construed according to the rules of grammar”: 
Maxwell on Interpretation of Statutes, 3 

79It is recognized that by referring to “absurdity” we are exposing our flank to attack 
by all the weapons that have been levelled at the “golden rule.” But even though 
Parliament may in theory be said to have the power to do anything but alter physical 
laws and therefore has the power to enact absurdities short of this limitation, nevertheless 
where an apparently absurd result is also inconsistent with the rest of the act (which 
inconsistency may not necessarily be the reason for the absurdity) or where a relaxation 
of the rules of grammar would result in an interpretation that circumvents the absurdity, 


then, it is submitted, the latter is a legitimate course to follow. The criticism of the 
“golden rule” is not so much in its use as in its abuse, in that the “absurdity” argument 


may be used to avoid the application of a statute with the social purpose of which the 
interpreter is in disagreement 
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But at the same time we must not take liberties with the words. Ours is 
not a function of cy pres. Is the omission simply a mistake, a lapsus calami? 
The correct grammatical construction was known to the draughtsman, for 
he uses the phrase “or other person” once in this section, and three times 
in the next.*” Yet the phrase in its apparently faulty form is used twice in 
the section, and has been repeated in every revision since the passing of the 
Act. Besides, mistake is not something that should lightly be attributed to 
the legislature.** Lord Halsbury, while he has perhaps taken too extreme a 
position, has impressed upon us the respect with which we ought to approach 
a statute: “It is not competent to any Court to proc eed upon the assum p- 
tion that the Legislature has made a mistake. Whatever the real fact may 
be, I think a Court of law is bound to proceed upon the assumption that the 
Legislature is an ideal person that does not make mistakes.’** A possible 
explanation is that the construction may have been a form of draughts- 
manship then currently in vogue. 

The reason for this prolonged concern over the absence of the word 
“other” is its bearing on the question, stated earlier, whether the word 
“person” as here used includes the public, or only persons of the same class 
as workman, artisan, labourer, and employee. In other words, is this a 
proper occasion for the application of the ejusdem generis rule of statutory 
construction? Unless we smite the dragon of ‘‘ejusdem generis” and bury it, 
its spectre will return to haunt us throughout the remainder of the study. 

Maxwell states the rule to be as follows: ““The general word which follows 
particular and specific words of the same nature as itself takes its meaning 
from them, and is presumed to be restricted to the same genus as those 
words.”’** The rule has led English courts to hold, for instance, that the 
Sunday Observance Act,** which enacts that ““No tradesman, artificer, work- 
man, labourer, or other person whatsoever, shall do or exercise labour, 
business, or work of their ordinary callings upon the Lord’s Day,” does not 
include a coach proprietor,” a farmer,“ a barber,** and possibly a solici- 
tor,’ the word “person” being confined to followers of callings like those 
specified by the preceding words.*’ Any attempt to determine the meaning 


S9Tt is not intended here to suggest that we should look to “the intent of the draughts- 


man,”’ who, far from being a policy-maker (whatever his own views may be), is but a 
civil servant—a paid employee. The sentence is intended, rather, to propound the 
possibility that the draughtsman made an error which escaped the notice of the duly 


elected “‘policy-makers.” 

51See Maxwell on Interpretation of Statutes, 14 ff. 

82Income Tax Commissioners v. Pemsel, [1891] A.C. 531, 549; quoted and approved 
by Boyd C. in Smith v. London, (1909) 20 O.L.R. 133 
“3 Maxwell on Interpretation of Statutes, 337. Italics not in text 
841677, c. 7. 
S“Sandiman v. Breach, (1827) 5 L.J.(O.S.)K.B. 298 
“6R. v. Cleworth, (1864) 4 B. & S. 927. 
‘tPalmer v. Snow, [1900] 1 Q.B. 725 
‘SPeate v. Dickin, (1834) 4 L.J.Ex. ‘ 
‘*Maxwell on Interpretation of Statutes, 338. The respondent's (plaintiff's) factum 


before the Supreme Court of Canada takes strength from the barber case 
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of the words “nature” and “genus” as used in the above passage would 
take us on a never ending and unrewarding paper-chase. The phrase 
“ejusdem generis” seems to mean that, in the circumstances set out in the 
quoted passage, the meanings attributable to the general word are, by its 
contiguity to the preceding words, restricted to those meanings possessed by 
at least one of the preceding words. Yet we are forced to beg the question: 
jt requires no canon of construction to tell us that much of the meaning of 
a word is derived from its context; the general word to which we are to 
apply the ejusdem generis rule is part of the context of the specific words. 
We end up chasing our own generic tail. In the end it turns out that the 
Latin tag, far from being a kindly light to statutory construction, is nothing 
more than a will-o’-the-wisp.”” Although AM/axwell does not appear to treat 
the canon so severely, he lists so many exceptions to the rule*’ that by the 
time the reader has worked through them to see if the canon has withstood 
the exceptions with respect to the particular provision under construction, 
he finds that he has been provided not so much with a rule for statutory 
interpretation as with a guide to rational thinking. 

We must turn, then, elsewhere than to the rule of ejusdem generis as 
such, to find the proper interpretation of the phrase, “or person.” What 
assistance can be derived from the section in which the word is used? We 
will assume that the omission of the word “other” was not a mistake, that 
the omission has a significance. It is proposed first to determine the meaning 
of the phrase “other person” as used in section 3, for assistance in deter- 
mining the meaning of the phrase “or person.” We find the term used early 
in the section in the phrase “officer, member, agent, or servant of such trade- 
union or association or any other person.” There the context clearly indi- 
cates that the “other person” is one at least associated with the trade-union 
movement. That is the sense of the section. It may appear initially that the 
section, in referring to “officer, member, agent, or servant,” has named all 
the species in the trade union genus, and that the phrase “any other person” 
was intended to cover a wider area; but as we shall later see, the Act was 
passed at a time of great clamour to protect labour from attack by injunc- 

Anglin J. in Attorney-General for British Columbia v. The King, (1922) 63 S.C.R 
622 (affirmed [1924] A.C. 213) quotes a passage from the judgment of Rigby L.J. in 
Smelting Co. of Australia v. CI.R., [1897] 1 Q.B. 175, which points up a canonical 
conflict involving the ejusdem generis rule and the “plain meaning” rule: “The rule of 
construction which is called the ejusdem generis doctrine or sometimes the doctrine 
‘noscitur a socts’ is one which, I think, ought to be applied with great caution because 
t implies a departure from the natural meaning of words in order to give them a 
meaning which may or may not have been the intention of the legislature.” For a more 


exhaustive contrast of rules of construction, see Professor K. N. Llewellyn’s article, 
“Remarks on the Theory of Appellate Decision and the Rules or Canons about how 


Statutes Are to Be Construed” in (1949-50) 3 Vanderbilt Law Review 395, 401-6. A 
strong note of caution is sounded by Duff J. in Johnston v. Canadian Credit Men’s Trust 
Association, [1932] S.C.R. 219: “The rule [ejusdem generis] is a working rule of con- 


struction which, properly applied, is of assistance in elucidating the intention of the 
legislature; although there is too much reason to think that 
applying it has been to override that intention 

"I Maxwell on Interpretation of Statutes, 342-8 


sometimes the result of 


a. =e 
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tion.’? It therefore appears that the phrase “or any other person” was added 
in order to encompass any advocate of labour who might be declared not 
to be of the status of “officer, member, agent or servant” of a trade union, 
and to whom protection may be denied through the medium of the maxim 
“expressio unius est excludio alterius.”*’ There is no apparent reason for 
indiscriminately bringing the general public under the protection of a statute 
ostensibly designed to relieve trade-unions from liability for designated acts. 

The marginal note” is of some assistance, for it is consistent with the 
apparent meaning of the section in that it points to the fact that the section 
is directed to relieving trade unions from liability. It is not intended to sug- 
gest that the marginal note should be accepted at face value in statutory 
interpretation. The origin of the note is not known. It may or may not have 
been part of the bill which received royal assent. Even if it was, there is no 
indication that it served as any more than a guide to the legislators as to 
the general drift of the section. Furthermore, consistent examination of 
marginal notes reveals that they so often omit reference to material pro- 
visions that they are in themselves meaningless for our purposes. This is 
illustrated in the marginal note to section 4° of the Act under discussion 
which covers publishing, but omits any reference to warning and urging. 
But while the marginal note is in itself conclusive of nothing*’—in fact 
although its evidentiary value even in conjunction with other guides to 
interpretation may be meagre—it ought not to be ignored as part of the 
res gestae.” The title of the Act is further evidence that the “other persons” 
ought to be restricted to persons in the same class as the words which go 
before. Maxwell refers to the title as, unlike the marginal note, ‘tan import- 
ant part of the Act, .. . [which] may be referred to for the purpose of 
ascertaining its general scope, and of throwing light on its construction.” 
Although the use of the title may be subject to restrictions, its complete 


®2In this respect the Trade-unions Act of British Columbia is comparable in purpose 
to the Clayton Act of the United States, 1914, 38 Stat. 730, 29 U.S.C.A. 52. 

After giving pertinent illustrations, J. Willis, “Statute Interpretation in a Nutshell’ 
in (1938) 16 Canadian Bar Review 1, 8, says that the maxim is “most unreliable, and . 
is continually relied on by despairing counsel, but very rarely applied by a court.” 

%4It reads: “Trade-unions not liable for communicating certain information and em- 
ploying fair arguments to induce workmen not to renew contracts.” 

"It reads: ‘“Trade-unions not liable for publishing certain information respecting 
strikes.” 

Meredith C.J.C.P. in Hirshman v. Beal, (1916) 38 O.L.R. 40, refers to English 
authority to the effect that the marginal note could not properly be looked at, and 
points out that although “the preamble of every Act shall be deemed a part thereof 
intended to assist in explaining the purport and object of the Act [Cf. Interpretation 
Act, R.S.B.C. 1948. c. 1, s. 23(5)], the marginal note is not dealt with.’ Cf. Macdonald 
C.J.A. in Re Winding-up Act and Gibson Mining Co., (1923) 32 B.C.R. 360, quoting 
Willes J. in Claydon v. Green, (1868) L.R. 3 C.P. 511, 522: “These appendages . 
though useful as a guide to a hasty enquirer, ought not to be relied upon in construing 
an enactment. 


TMaxu ell gives instances where the marginal note has been used as an aid in inter- 
pretation and states that “the rule regarding their rejection for the purposes of interpreta- 
tion is now of imperfect obligation”: Maxwell on Interpretation of Statutes, 45. 

"ST bid., 44; see also R. v. Lane, [1937] 1 D.L.R. 2 


212 
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consistency with the propounded interpretation is further persuasion that 
the interpretation is the true one. 

The statutory history is the coup de grace to a contrary argument. In 
1901 the House of Lords in the now famous Taff Vale Case*” decided that 
a trade union could be liable in tort for the acts of its agents. Damages and 
an injunction were granted against watching and besetting.’”” Later in that 
same year, in Le Roi Mining Co. Ltd. v. Rossland Miners’ Union,'”’ the 
Supreme Court of British Columbia granted a restraining order in the same 
terms as the injunction in the Taff Vale Case. 


Following this decision in British Columbia, as following the Taff Vale case 
in Britain, protests were made regarding the law relating to trade unions. At 
the 1902 session of the Legislature of British Columbia two Bills were intro- 
duced to amend the law. A Bill'°? respecting actions against trade unions and 
kindred associations was similar to a Bill introduced in the same year in the 
British House of Commons. A clause in this Bill provided that no trade union 
was to be liable in damages for anv wrongful act in connection with a labour 
dispute unless such act had been authorized or concurred in by the members 
of the union or by its officers acting within their powers under the rules of the 
union. This Bill was rejected but in the meantime another Bill was brought in 
to amend the law relating to trade unions.!"* The latter as amended in com- 
mittee to include a clause similar to that referred to above! in the first Bill 
was passed in June, 1902, and remains on the statute-books as the Trade Unions 
Act of British Columbia.!°* 


It is therefore submitted that the phrase “any other person” as here used 
means not members of the general public but persons associated with the 
trade union movement——“any other person of that genus.” The arguments, 
in other words, appear to be clearly in favour of the application of the 
ejusdem generis rule.'”” 

If it was the purpose of the phrase “workman, artisan, labourer, employee, 
or person” to convey the same meaning as “other person,” then, mistake 
apart, the word “other” surely would have been repeated. This suggestion 
points to the fact that the purpose of the word “person” in the section, 
standing by itself, was to encompass the general public. But it would not 
do to rest the case on such a circuitous argument. Is there any other evi- 
dence within the section to support the proposition that “person” includes 
the public? The section permits trade-union “associates” to persuade this 
“person” (1) not to renew an expired contract with the plaintiff, (2) not 


to take employment with the plaintiff, and (3) not to become a customer 


"Taff Vale R. Co. v. Amalgamated Society of Railway Servants, [1901] A.C. 426 
100For a further discussion see Mackintosh, Trade Union Law in Canada. 27-31 
191(1901) 8 B.C.R. 370 

102Bill 10 

1O3Bill 80 

104Tt is now section 2 of the Trade-unions Act 

15Mackintosh, Trade l/nion Law in Canada, 80 

106The phrase is here used to indicate what we have done, a result: it is not intended 


to give any weight to the phrase as an ind pendent canon of statutory construction 
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of the plaintiff. The first two of these activities concern the employer- 
employee relationship, but the last is so much wider than and so different 
from the first two, that to suggest that its meaning is influenced by them is 
to acknowledge a blind and uncomprehending adherence to ejusdem generis. 
It is not reasonable that the Act, passed in the atmosphere of labour agita- 
tion over the Taff Vale and Le Roi decisions, involving situations in 
which union activity reached the public, should be so restricted in purpose 
as to confine persuasion to labour’s own kin. The weapon here sanctioned 
is an economic blockade, which would be stunted at birth if the section were 
so interpreted. Thus, if “customer” includes members of the public,’®’ then 
those who are to be persuaded, that is, those included in the phrase “work- 
man, artisan, labourer, employee, or person,” include members of the public. 
Therefore “person” must include members of the public, for the other speci- 
fic nouns in the group are not reasonably capable of being so expanded. 
This is the conclusion reached by Kerwin,’’* Rand,’®’ and Cartwright JJ. 
The question of ejusdem generis is avoided by Kellock’? and Locke JJ.'" 

O'Halloran J.A. in the principal case declines to bring the defendants’ 
acts within the meaning of the word “persuading.” The peaceful and 
orderly patrolling in small groups that occurred in this case he stigmatizes 
as “militant.”?’* He speaks of “intimidation,”'* “fear,’''* “command,”' 
and “‘a grim symbol of an economic power.’’'’® He may as well have said 
that picketing in Vancouver is unlawful unless it is ineffectual. In fact in 
an earlier case he insisted that peaceful picketing is a “negation in terms.”"'* 
But this is a matter of interpretation of the facts. Seven of the nine judges 
who considered the principal case either disagreed with this conclusion or 
circumvented the problem. The following passage from the judgment of 
Rand J."?® is pertinent: 


What was attempted was to persuade rationally rather than to coerce by 
insolence; there was no nuisance of a public nature, and the only annoyance 
would be the resentment felt almost at any act in the competitive conflict by 
the person whose interest is assailed. That those within the restaurant, either 
employees or patrons, were likely to be disturbed to the degree of apprehensive 


107This is contrary to the view taken by O'Halloran J.A. in the principal case, [1951] 
1 D.L.R. 360, 367. 

10871951] 3 D.L.R. 769, 785: “There is no reason that the word ‘person’ should be 
read ejusdem generis.” 

1097 bid., 790: “. . . I take the word ‘person’ to include members of the public.” This 
view is concurred in by Cartwright J., tbid., 803. 

'07bid., 801: “Should the proper construction of the section require that the word 
‘person,’ where used therein the third and fourth times, be read ejusdem generis, I know 
of no ground upon which the signs would become unlawful, merely because in the 
ordinary course of events, others might also read them.” 

‘1lLocke J. avoids the problem by finding that there was no contract: ibid., 779. But 
surely each employee has a contract with his employer. 

1271951] 1 D.L.R. 360, 368. 

1137 bid., 365. 114] bid., 368. M5] bid. 116] bid., 365 

'\7Hollywood Theatres Ltd. v. Tenney, (1939) 54 B.C.R. 247, 260 

118[1951] 3 D.L.R. 769, 790-1. 
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disquict already mentioned, could not be seriously urged. Through long famil- 
iarity, these words and actions in labour controversy have ceased to have an 
intimidating impact on the average individual and are now taken in the stride 
of ordinary experience; but the information may be effective to persuade and 
it is such an appeal that the statute is designed to encourag 


Why, if the “milk-toast” meaning of O’Halloran J.A. is to be attributed 
to the right to persuade, should the Act specify that the persuasion be “by 
fair and reasonable argument, without unlawful threats, intimidation, or 
other unlawful acts’? The statement of the truth, on the placards, can 
hardly be excepted from the term “fair and reasonable argument” unless 
“argument” virtually be confined to the spoken word. There is nothing to 
support such a suggestion. In fact, Rand J., after quoting the pertinent 
portions of section 3, observes:''® “‘This language is seen to deal with per- 
suasion both by spoken words and written communications.” The term 
“unlawful acts” must have some significance—it is hoped that the adherents 
of O’Halloran J.A.’s view will spare us a repetition of a controversy akin 
to the dispute over the interpretation of “wrongfully and without lawful 
authority” in section 501 of the Criminal Code—and the meaning most 
favourable to O’Halloran J.A.’s position is that acts of “persuasion” in 
themselves tortious at common law are excepted from protection.’*” How- 
ever, the sense of the section requires that these acts, which the section 
stipulates not to be unlawful, must refer only to the mere feature of com- 
munication, and not to the whole process of picketing, for, if they applied 
to the whole act of picketing, the section would defeat the very purpose 
of the statute. For it could then be argued that picketing, being unlawful 
at common law (remembering that this is the hypothesis on which we are 
basing the treatment of the Trade-unions Act), would not be an act for 
the doing of which trade union “associates” are entitled to protection from 
liability. Such a view could only be advocated in disregard of the back- 
ground and history of the Act.'*! 

O'Halloran J.A. argues that section 3 permits persuasion only at the 
expiration of existing contracts: “|Section 3] is plainly limited, in my judge- 


‘ 


ment at least, to a situation present ‘at the expiration of any existing con- 


tract, which is certainly not the case here.”'** In order to hold this view 


197 bid., 790. 

120Locke J. construcs sections 3 and 4 as if they included section 2 of the later 
English Trade Disputes Act, 1906, dealing with the manner of communication. He then 
concludes that the form of communication in the principal case was outside the Trade 


unions Act, and continues: “The language of the section is not capable of interpretation 
as meaning that such information might be conveyed in a manner which would be at 
common law a private nuisance”: ibid., 780. On the other hand Cartwright J. takes the 


view that, if it is the communication of facts that would make the conduct actionable 
at common law, section 3 provides protection: ibid., 803 

121There are other problems here, which will not be treated but which ought to be 
recognized as existing: does “unlawful” modify “intimidation”? If so. does it not by 
implication admit of intimidation that is not unlawful? Ought ejusdem generis to 
restrict ‘““unlawful acts” to those of the same genus as “threats” and “intimidation” ? 


122[1951] 1 D.L.R. 360, 367 
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it must be concluded that the phrase ‘“‘at the expiration of any existing 
contract” modifies “persuading.” Grammatically it would be more accurate 
to say that it modified the more proximate phrase “to renew.’”’ The sense 
of the section favours this latter view: if O’Halloran J.A.’s interpretation 
is correct, there is little point in including the right to persuade persons 
not to become employees at the expiration of any existing contract, for that 
is virtually tantamount to persuading them not to renew an expired con- 
tract, an activity for which specific provision is made. In any event the 
plaintiff's employees were probably on short-term contracts of employment, 
likely terminable on not more than a week’s notice. It is therefore respect- 
fully submitted that, to paraphrase O'Halloran J.A., it “certainly is the 
case here.” 

It has been suggested’** that because the Act has a special section deal- 
ing with labour grievances (section 4) it is unlikely that the purpose of 
section 3 was to include cases involving such grievances, or, at any rate, that 
the section does include those cases which are excluded from section 4 
because they do not involve a labour dispute. However, a second argument, 
which will later be discussed, is that what occurred in this case does not 
fall within the meaning of “labour grievance” as used in section 4 (an 
argument based on the ejusdem generis rule) ,’** so that the defendants are 
not protected by that section. Even admitting these two arguments (and it 
is by no means intended to concede them), capitulation can yet be avoided. 
The first argument must concede that the legislature by section 3 gave trade 
unions the right to communicate and to persuade persons against the inter- 
ests of an employer where no labour grievance existed. Even if the section 
does not convey the right in all instances which do not constitute a labour 
grievance, it ought at least to include communicating and persuading with 
respect to membership drives. If it does not include this it may as well 
include nothing, for there is little left in which it would be in the interests 
of labour to communicate or persuade persons to adopt a course of conduct 
which is contrary to the employer's interests. The defendants’ activity in 
this case was (inter alia) a membership drive: the main bone of contention 
was the union shop. It is therefore submitted that the defendants are relieved 
of liability for their conduct by section 3 of the Trade-unions Act. 

ii) Section 4 removes liability for publishing, warning, and urging “with 
regard to a strike or lockout, or proposed strike or lockout, or other labour 
grievance or trouble.” Later the section uses the phrase “such strike, lock- 
out, labour grievance or trouble.” It has been argued'*’ that what occurred 
in the principal case does not come within the meaning of “labour grievance 
or trouble’ as used in this section. The argument is that the meaning of 
labour grievances or troubles is confined to those of the same class as strikes 


123See O'Halloran J.A., tbid 
124Respondent’s factum, pp. 12, 13 
1257 bid. 
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or lockouts. The meanings of the words “strike” and “lockout” are precise. 
The words are well known to anyone at all informed on labour affairs. It 
is submitted that the definitions of these words contained in the interpreta- 
tion section of the Industrial Conciliation and Arbitration Act'** accurately 
state the common understanding of their meaning: 


“Strike” includes a cessation of work, or refusal to work or refusal to continue 
to work, by employees in combination or in concert or in accordance with a 
common understanding for the purpose of compelling their employer to agree 
to conditions of employment or of compelling another employer to agree to 
terms or conditions of employment of his employees: 

“Lockout” includes the closing of a place of employment, a suspension of work, 
or a refusal by an employer to continue to employ a number of employees, 
done to compel his employees, or to aid another employer to compel his 
employees, to agree to conditions of employment. 


They are words which, if not truly technical, are in civilian life confined to 
labour affairs. Their meaning is precise. The argument in favour of ejusdem 
generis must be that “strike” and “lockout” are species of a higher genus. It 
must also be assumed that that genus is not exhausted by “strike” and “‘lock- 
out”: otherwise the addendum “labour grievance or trouble” is redundant, 
and presumably would have been deleted. Then the proponents of the ap- 
plication of the ejusdem generis rule in these circumstances must be taken 
to claim that the species that constitute this higher genus do not have num- 
bered among them union picketing consequent upon failure of agreement in 
collectwe bargaining. The question must inevitably be asked: what is this 
“labour grievance or trouble” that is kin to “strike” and “lockout” but to 
which the disagreement in this case is stranger? It is submitted that either 
the phrase “labour grievance or trouble” does not lend itself to ejusdem 
generis—i.e., that “strike” and “lockout” are technical words which have 
no other kin—or the class of which “strike” and “lockout” are members 
encompasses the dispute in the principal case.'** To say that disagreement 
over a material term of a collective bargaining agreement between the em- 
ployer and the duly authorized agent of the employees is not a “labour 
grievance or trouble” is to put too narrow a construction on the phrase.’** 


1265 9 

127Rand J. in the principal case says: ““There was clearly a trade dispute as well as 
a grievance in this case.”: [1951] 3 D.L.R. 769, 790. Locke J. concludes that the dispute 
n the principal case “. . . was a labour grievance within the meaning of that expression 
where used in section 4°: tbid., 779. Kerwin J. expressed no opinion as to section 4 


because it would be necessary to find that there was a labour grievance or trouble: tbid., 
785. Kellock and Cartwright JJ. do not discuss section 4 

128The phrase “grievance procedure’ is used today to identify the procedure for 
settling disputes over the collective bargaining agreement 

Because we have invoked a breakdown in the bargaining machinery provided for by 
the I.C.A. Act to establish that there is a “labour trouble” within the meaning of the 
lrade-unions Act, it seems appropriate to anticipate here parenthetically an argument 
for the supremacy of the I1.C.A. Act and the sublimation of the Trade-unions Act in 

rcumstances illustrated by the facts of the principal case. This is the ultimate problem 


— 
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We come again to the phrase “workmen, artisans, labourers, or employees 
or other persons” which was dissected and scrutinized in the discussion of 
section 3. Much of what was said there is applicable here. These “persons” 
are to be urged not to seek employment, to buy, or to consume. Only one 
of these infinitives this time, the first, is necessarily confined to the so-called 
“working class.” The other two, to make the “labour grievance or trouble” 
terminate to the advantage of the proponents of the labour activity, must 
reach beyond the employees, actual or potential. “Persons” must include 
potential customers. Where the section refers to “urging,” if only one genus 
was intended, why did the section not read “such persons” instead of repeat- 
ing the cumbersome phrase “workmen, artisans, labourers, or employees, 
or other persons”? Each word in the phrase must have an importance that 
would have been lost had the quick and obvious reference phrase “such 
persons” been substituted. Furthermore, the use of the word “or” before 
“employees” is an indication that the class is circumscribed at the word 
“employees,” and that the phrase “other persons’ encompasses a new field. 

Another bit of vagueness is the phrase “in the locality affected by such 
trouble.” Does it modify “urging,” limiting the activity with respect to 
place, or does it modify “not to seek employment,” restricting the subject- 
matter of the urging? The proximity of the phrase to the word “employ- 





in the principal case and is treated in Part V herein. But it relates back to our present 
discussion, and for that reason is raised here briefly. When the Trade-unions Act was 
passed the concept of the collective bargaining agreement and of the certified bargaining 
authority as we know them today were not realities. The Report of the Second Industrial 
Conference of the United States recommended, inter alia, “acceptance of the principle 
of collective bargaining’: see (1920) 20 Labour Gazette 425. Neither concept could 
have been contemplated as an existing fact by any of the legislators who voted in favour 
of the bill. Yet we have just said that trouble over such an agreement between the 
employer and such an authority constitutes a “labour trouble” within the meaning of 
section 4 of the Trade-unions Act. Has the Act the vitality to encompass new develop- 
ments in the labour field, or must it be interpreted as of the times in which it was first 
enacted? The necessity of exploring a philosophy of statutory construction that would 
answer this question is precluded by section 23(4) of the British Columbia Interpretation 
Act, R.S.B.C. 1948, c. 1: “The law is to be considered as always speaking, and whenever 
any matter or thing is expressed in the present tense, the same is to be applied to the 
circumstances as they arise. so that effect may be given to each Act, and every part 
thereof, according to its spirit, true intent, and meaning.” (Italics added. A like pro- 
vision has been interpreted in New Brunswick as indicating that an Act is to be inter- 
preted as if it were currently enacted, McPherson v. Glasier, (1899) 1 N.B. Eq. 649, 
although it is not clear whether “its spirit, true intent, and meaning” relate back to the 
time of enactment.) If we thus credit the Act with sufficient vitality to encompass dis- 
putes ensuing from collective bargaining, must the Trade-unions Act at the same time 
defer to provisions in the enactment from which the concept of collective bargaining 
flows? In other words, accepting for the moment the allegation that the I1.C.A. Act has 
been offended by the defendants, is the Trade-unions Act inapplicable here for the reason 
that it is suspended by the I.C.A. Act until the provisions of the latter Act have been 
complied with, as O'Halloran J.A. claims? See [1951] 1 D.L.R. 360, 370: “The effect 
of all this in my judgment is that any immunities in respect to ‘picketing’ granted in 
the Trade Unions Act (assuming for the moment that what took place here comes within 
the meaning of that statute) are suspended by the I.C.A. Act, until a strike vote has 
been taken under Sec. 33 thereof and a majority of the employees have voted for a 
strike. (See Secs. 28, 31, 32, 33 and 39 (3) and (4 Here no strike vote was ever 
taken; in fact no strike occurred.” But more of this later. 
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ment,” and the absence of a comma after “employment,” support the latter 
interpretation. This meaning, together with a loose interpretation of the 
word “locality,” would appear to sanction a maverick form of secondary 
boycotting. It is altogether unlikely that such a result was contemplated. 
However, if the word “locality” refers to the premises of the employer in- 
volved in the labour trouble, or at least to the premises being patrolled, 
then the difficulty of the “secondary” boycott is avoided. Perhaps a more 
plausible explanation is, not that the section contemplated the picketing of 
premises other than those of the other party to the labour trouble, but that 
the purpose of the provision is to permit union “associates” to urge those 
workmen who are on strike not to seek employment elsewhere and thereby 
take the soul out of the strike. Such conduct on the part of strikers was not 
uncommon when the Trade-unions Act was first enacted in 1902, when 
unions were not as well equipped with strike funds as they are now, and 
union discipline during the conduct of a strike was difficult to maintain. It 
is entirely plausible that the provision was designed to help the unions meet 
this problem.'*” 

If the phrase is taken to modify “urging,” then it must result in the 
union's activity being restricted to the locality of the trouble, specifically to 
restaurant unit No. 5. This would mean that the activity before units No. 6 
and No. 7 are not covered by section 4 of the Trade-unions Act. If the 
activity cannot be brought within section 3, then the union must fall back 
on the common law. In its present condition, the common law probably 
condemns such action. O'Halloran J.A. does not hesitate to do so: “In my 
judgment the Union in the circumstances here must be regarded as a 
gratuitous intervener in respect of Units Nos. 6 and 7, without authority of 
any kind. Hence the appeal ought to be allowed [that is, a permanent 
injunction granted and damages awarded against the Union] at the outset 
in so far as it affects Units Nos. 6 and 7.°'*° 

Which is the correct interpretation? Either is reasonable. However, if 
the phrase modifies “urging,” then there is nothing to restrict the infinitive 
“not to seek employment.” The gift of the right to urge persons generally 
not to seek employment of any sort is something of a white elephant. For 
all practical purposes it is meaningless, for it is useless exhortation. But if 
the interpolated words following the comma after “seeking,” down to the 
word “seek,” were removed temporarily, the provision would read: “warn- 
ing... persons against seeking . . . employment in the locality affected by 
such . . . trouble,” an unambiguous and grammatically correct provision, 
in which the phrase in dispute modifies “seeking.” In the absence of any 


129The provision would also ensure that, where a union, backed by a strike fund, 
gives strike pay to its members, no member drawing strike pay will at the same time 
obtain wages with impunity from some other employer 


130(1951] 1 D.L.R. 360, 364 
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reason for a contrary interpretation, it is submitted that the phrase “in the 
locality affected by such strike, lockout, labour grievance or trouble’ modi- 
fies the seeking, and not the warning and urging. The section therefore does 
not expressly or by implication cast a shadow on the right of the union to 
patrol units No. 6 and No. 7 as they did in the principal case. 

It is submitted that the defendants are protected from liability by virtue 
of section 4. If the state of the relationship between plaintiff and defend- 
ants does not constitute a “labour grievance or trouble” within the meaninz 
of this section, then the defendants are protected by virtue of section 3. 


IV. Tue British CotumBiA INDUSTRIAL CONCILIATION 
AND ARBITRATION ACT 


Is our conclusion, that the defendants are protected from liability by 
virtue of the Trade-unions Act, altered by the Industrial Conciliation and 
Arbitration Act? The latter Act has a number of relevant provisions in 
addition to the definitions already quoted, the more important of which are 
as follows: 


5. (1) Except with the consent of the employer, no labour organization and 
no person acting on behalf of a labour organization shall attempt at the em- 
ployer’s place of employment during working-hours to persuade an employee of 
the employer to join or not to join a labour organization. 

(2) No labour organization and no person acting on behalf of a labour 
organization and no employee shall support, encourage, condone, or engage in 
any activity that is intended to restrict or limit production. 

(3) No act or thing required by the — of a collective agreement for 
the safety or health of employees shall be deemed to be an activity intended to 
restrict or limit production. 

6. No person shall use coercion or intimidation of any kind that would have 
the effect of compelling or inducing any person to become or refrain from be- 
coming, or to continue or to cease to be, a member of a labour organization. 

16. Where notice to commence collective bargaining has been given under 
section 14 of this Act: 

(a) The certified bargaining authority and the employer, or an employers’ 
organization representing the employer, shall, within five days after the 
notice was given, commence to bargain collectively, and shall make every 
reasonable effort to conclude a collective agreement; and 

(b) An employer shall not increase or decrease rates of wages or alter any 
term or condition of employment until: 

(i) A collective agreement has been concluded; or 

(ii) Until a Conciliation Board has reported to the Labour Relations 
Board and until the question of the acceptance or rejection of the 
report of the Conciliation Board has been submitted to a separate 
vote of the employers and the employees affected respectively and 
seven days have elapsed after the result of the vote has been notified 
to the Labour Relations Board. 

If the vote of both the employers and of the employees under para- 
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graph (ii) is in favour of acceptance of the report, the employer shall 
not cause a lockout and the employees shall not go on strike: 

(c) The Board may make regulations authorizing an employer affected by 
clause (b) to make an increase or decrease in wages or an alteration in 
any term or condition of employment, and the regulations may be of 
general or restricted application and may prescribe the conditions to 
be observed by an employer to whom authority is granted. 

28. Where a bargaining authority has been certified under this Act, the bar- 
gaining authority shall not declare or authorize a strike of the employees, and 
no employee in the unit shall strike, and the employer shal] not declare or 
cause a lockout of the employees, until: 

(a) The bargaining authority and the employer, or representatives author- 
ized by them in that behalf, have bargained collectively and have failed 
to conclude a collective agreement; and 

(b) A Conciliation Board has been appointed to endeavour to bring about 
agreement between them, and until the report of the Conciliation Board 
has been sent to the parties and the provisions of sections 33 and 34 
shall thereupon be applicable. 

38. (1) Every labour organization and every person acting or representing 
himself to be acting on behalf of a labour organization who contrary to this 
Act: 

a) Attempts at an employer’s place of employment during working-hours 

to persuade an employee to join or not to join the labour organization; 

(b) Supports, encourages, condones, or engages in any activity intended to 
restrict or limit production that does not constitute a strike, 

and every person, labour organization, and employers’ organization who con- 
trary to this Act: 

(c) Refuses or neglects to furnish any information, copy, or return required 
by the provisions of this Act; or 

(d) Refuses or neglects to comply with any lawful order of the Board, 
is guilty of an offence and liable, on summary conviction: 

(e) If an individual, to a fine not exceeding fifty dollars; or 

f) If a corporation, labour organization, or employers’ organization, to a 
fine not exceeding one hundred and twenty-five dollars. 

(2) Refusal or failure to comply with an order of the Board contrary to the 
provisions of this Act constitutes a separate offence as to each day or part of 
a day on which such refusal or failure continues. 

43. No prosecution for an offence under this Act shall be instituted except 
with the consent in writing of the Labour Relations Board. 


i) Subsection (1) of section 5 appears to prohibit union soliciting on 
the employer's premises without the employer’s permission. Any attempt to 
expand the meaning of the word “at” to include property contiguous to 
the employer’s premises, so as to make the subsection encompass such acts 
as the picketing that occurred in the principal case, would be a distortion 
of clear language. “At” does not mean “at or about.”’!*! 


131Robertson J.A. dissenting in the principal case ({1951] 1 D.L.R. 360, 379) takes 


the view that the confinement of situs in subsection (1) colours the whole section: “I 
think this whole section relates to things taking place in the employer's place of em- 
ployment, and has no relation to picketing.” Kerwin J. says: “. . . the whole tenor of 
the subsection indicates that what is aimed at are attempts in or on the employer's place 
of employment”: [1951] 3 D.L.R. 769, 787 
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Subsection (2) appears to be aimed at what is commonly called the 
“slow-down strike.” The issue here is whether it can be read so as to in- 
clude the act of picketing. Much depends on the meaning of the word 
“intended.” The provision is purposeless if by the word “intention” the 
section means the ultimate goal. No labour organization working bona fide 
for the interests of its members would seek to restrict production per se. 
Even the slow-downs that occurred in the coal industry in the United States 
after 1945 and which received so much attention in the press were advo- 
cated by the labour organization concerned not as an ultimate goal, but 
as a means to the betterment of the position of the miners. Even where a 
work stoppage is engineered for the anarchical purpose of disrupting pro- 
duction (and such a motive has been attributed to dock strikes in England 
and America and to labour unrest in Australia since the close of World 
War II) the instigators lay claim to the goal of winning more favourable 
terms for the strikers. The object of restricting production dealt with in 
subsection (2) must therefore be taken to encompass only the means to the 
end, and not the end itself. 

On the surface, such a provision might appear to embody the picketing 
that occurred in the principal case. However, there is an element of planned 
and extended control in the terms of subsection (2) which appear to be 
lacking in the defendants’ activities. Furthermore, it was unquestionably the 
intention of the union, in spite of euphemisms with a contrary implica- 
tion,’** not merely to restrict or limit the plaintiff's production, but to put 
a stop to it altogether, by persuading the employees not to cross the picket 
line (and it is submitted that such persuasion, even in the absence of the 
spoken word, is inherent in the physical act of picketing, a fact which is 
known to anyone with the most elementary knowledge of labour matters) 
and by persuading potential customers not to patronize the plaintiff's 
restaurants. Subsection (3) gives some indication of the type of activity 
contemplated by subsection (2). Safety and health precautions do not halt 
production. The insertion of special provisions excepting such conduct from 
subsection (2) implies that, but for the exception, the conduct would have 
been encompassed by subsection (2). Subsection (3) thus is an indication 
of the type of conduct contemplated by subsection (2). Even if the excep- 
tion is stated ex abundanti cautela it is still a substantial straw in the wind 
pointing in the direction of the slow-down strike as opposed to the total 
cessation of production aimed at in the principal case.'** 


1824. R. Johnstone, International Vice-President and General Organizer of the Hotel 
and Restaurant Employees’ and Bartenders’ International Union, in paragraph 15 of his 
ifidavit (Case on Appeal, p. 24) says: “. .. we were obligated to bring to the attention 
of the Trade unionists and their friends in Vancouver the status of the various opera- 
tions of the plaintiff company.” 

133This interpretation is expressed by Kellock J. (with whose reasons Cartwright J 
agreed with respect to the I.C.A. Act): [1951] 3 D.L.R. 769, 796. The opposite view 
is taken by O'Halloran J.A.: [1951] 1 D.L.R. 360, 368-9. 
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Section 5 should be read in conjunction with section 38. Clauses (a) and 
(b) of the latter section appear to provide a penalty for breach of subsec- 
tions (1) and (2) of section 5. In clause (6) we see that the strike is speci- 
fically exempted from the meaning of “to restrict or limit production.”’'** 

It is therefore submitted that the conduct of the defendants was not the 
sort of activity which it is the purpose of this particular provision to 
prohibit. 

(ii) Section 6 uses four words whose meanings are exceptionally difficult 
to define in the field of labour: “coercion,” “intimidation,” “compelling,” 
and “inducing.” The union had lost all its membership since it was certi- 
fied. Did the defendants’ action in this case constitute coercion or intimida- 
tion of any kind that would have the effect of compelling or inducing the 
plainuff's employees or any of them to join the union? We have already 
concluded that the defendants did not commit any 
the meaning of section 3 of the Trade-unions Act, but we also pointed out 
the very narrow application which it appeared proper to give to the phrase 


“ 


unlawful acts” within 


in that context. It is also a fact that none of the plaintiff's employees did 
join the union or quit work as a result of the patrolling. If the defendants’ 
actions were calculated to coerce or intimidate the plaintiff's emplovees, 
they failed in their purpose. But failure of purpose does not prevent the 
acts of the defendants from falling within the prohibition of section 6: the 
section reads: “. . . coercion or intimidation of any kind that would have 
the effect of compelling or inducing. . . .” 

On February 17, 1944, the Wartime Labour Relations Regulations 
(Order-in-Council P.C. 1003)'*° were passed to provide a “code of labour 
relations '“* for war industry. Section 20(1) of the Regulations reads: ‘““No 
person shall, with a view to compelling or influencing a person to join a 
trade union or employees’ organization, use coercion or intimidation of 
any kind... .° The key words of section 6 of the Act and section 20(1) 
of the Regulations are identical. The only difference is that the Regulations 
use the word “influencing,” and the Act, “inducing.” Decisions under the 
Regulations were made by the National Labour Relations Board. The 
Industrial Conciliation and Arbitration Act followed three vears after the 
Regulations.’** In that three-year period there were a number of changes 
in the personnel of the Board. The flow of Board decisions on all phases 
of labour relations over those years fattened the annual volumes of the 


134Penalty for breach of the strike provision is provided for in section 39 (3) and (4) 
This is further indication that the total work stoppage was not contemplated by section 
5 ( ap 

135Reprinted in (1944) 44 Labour Gazette 135-43 

136Prime Minister W. L. Mackenzie King, in a radio address on Dec. 4, 1943: see 
(1943) 43 Labour Gazette 1597, 1601. 

187The Act was assented to on April 3, 1947, but was necessarily under consideration 
before that time, in the form of Bill 39, by which name it was known, in labour circles at 
least, for some considerable time after it was enacted 
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Labour Gazette in which they were reprinted. The indexes to the 1944 and 
1945 volumes do not indicate that section 20(1) was involved in the 
decisions.'** The Board decisions are not binding on the courts. If there 
was a “body of labour jurisprudence” built up on this subject by the Board 
decisions, it is lost except to the “expert” and to the deviller. It is more 
than a fair guess that the majority of the legislators who voted in favour of 
section 6 of the Act had at best a hazy notion that they were adopting 
for the province in peace time a concept of labour law invoked as an 
emergency wartime measure by the federal executive.’*” 

The government that sponsored Bill 39 in the British Columbia legislature 
was a coalition of the Liberal and Conservative parties which was effected 
early in the war following an election in which no party managed to win 
a majority. The “national emergency” government was then formed and 
still exists.*¥ Over the years it has sponsored a number of what may properly 
be called social reform acts. It cannot be called anti-labour, yet in spite of 
election promises in 1949 it declined until recently to open up the Industrial 
Conciliation and Arbitration Act for re-examination and probable amend- 
ment as requested by labour.'*® British Columbia is a labour-conscious 
province, and Vancouver, containing half the population, is a labour- 
conscious City. 

There are the facts. We have at hand the wording of the section in the 
context of an Act directed to inducing industrial peace. We have the legis- 
lative history of the Act covering a short three years. We have a notion of 
the nature of the society for which the Act was designed, and a notion of 
the nature of the government that enacted it. The only thing we lack is a 
verbatim report of the debates in the legislature, a fact which may be a 
blessing in disguise. 

In such a context, how can we interpret such a section? Those of the 
school of O’Halloran J.A. would argue that in a city as labour conscious 
as Vancouver, with its continuing history of riots and strikes, an individual 
thinks twice before he crosses a picket line, and when he does so he knows 
what he is doing. An employer would be asking a greater loyalty than he 
is entitled to, to expect his employees under such circumstances to cross a 
picket line to work as a matter of course. Even where, as in the principal 
case, the picketing is peaceful and orderly, the crossing of the picket line 
is a symbolic act.’*? And even though the peaceful picketing in this case 

*Since this study went to press, the coalition has been dissolved. 

138In subsequent years the indexes do not list the decisions by subject-matter, but only 
by the names of the employers involved. A detailed study of the National Labour Rela- 
tions Board decisions reported in the Labour Gazette was not made. 

189The debates in the Legislative Assembly of British Columbia are not available. 

140The Industrial Conciliation and Arbitration Act Inquiry Act, authorizing an inquiry 
nto the Industrial Conciliation and Arbitration Act and its administration, was assented 
to on April 18, 1951 (c. 39), and the Industrial Conciliation and Arbitration Act Inquiry 
Board established by the Act presented its report, containing recommendations for 


amendment of the Act, on Feb. 11, 1952. 
141The writer was in Fort William, Toronto. Ottawa, and Montreal during the nine- 
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was not tortious, it none the less constituted coercion of some kind that 
would have the effect, over a continuous period of time uninterrupted by 
injunction, of inducing the plaintiff's employees, or some of them, to become 
members of the defendant union. 

The opposite view is given expression in Rand J.’s reasons for judg- 
ment:'** “That those within the restaurant, either employees or patrons, 
were likely to be disturbed to the degree of apprehensive disquiet already 
mentioned, could not be seriously urged. Through long familiarity, these 
words and actions in labour controversy have ceased to have an intimidat- 
ing impact on the average individual and are now taken in the stride of 
ordinary experience. . . .’ Kerwin J. (with whom Estey J. concurred) 
says:'** “. . . once it is held that there was no nuisance, there is no factual 
foundation for the argument that the communicating, in the manner de- 
scribed, of the fact that the respondent had no union agreements with the 
union was coercion or intimidation.” 

We grasp at the “plain meaning” rule in sheer desperation. The phrase 
“of any kind” modifying “intimidation” appears to admit of a very broad 
interpretation of the word. But it must, nevertheless, be intimidation. And 
intimidation cannot be established merely by showing that the act under 
examination compels or induces or “would have the effect of compelling 
or inducing any person to become or refrain from becoming, or to continue 
or to cease to be, a member of a labour organization.” In other words, the 
effect of the deed does not determine whether it constitutes “coercion ot 
intimidation.’ We have already decided that the acts of the defendants 
here constitute not coercion or intimidation, but persuasion only. The de- 
fendants, therefore, have not offended section 6. 

iii) Section 16 (b) forbids an employer to alter terms of employment 
until either a collective agreement has been concluded or until seven days 
after the employees have voted on whether they wish to accept the recom- 
mendations of the Conciliation Board. The union in the principal case was 
attempting to persuade the plaintiff to increase wages, specifically pro- 
hibited in section 16 (6), and to grant the union shop, covered by the 
term “any term or condition of employment.” However, clause (c) of sec- 
tion 16, inserted by amendment in 1948, places within the discretion of the 
Labour Relations Board the granting of permission to the employer to alter 
the terms of employment during the period prohibited by clause (b). Kel- 
lock J. takes the view that the employer, had he seen fit, could have applied 
to the Board for such permission, and it therefore was not wrongful for the 


day railway strike in Canada in the late summer of 1950. Pickets marched in front of 
the railway hotels, but traffic passed to and from the buildings without interruption until 
the hotels themselves curbed the flow. But in that case picketing was not the union’s 
weapon: it was the soiled linen in the hotel rooms and the silence in the railway yards 


The union in the principal case had no such advantage. The comparison of the two 


situations helps to point up the danger in generalizing about the significance of picketing 
142/1951] 3 D.L.R. 769, 790 
1437 bid., 787 


j 
| 
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union to have “taken steps to induce the respondent so to do.”'*! There 
can be no quarrel with Kellock J.’s use of the word “induce,” for we have 
already determined that the economic weapon used by the defendants con- 
stituted persuasion only. But there is nothing in the Case on Appeal or 
either factum to indicate that the defendants had it in mind to induce the 
employer to make representations to the Board for permission to alter the 
terms of employment. However, if a given alteration is a concession favour- 
able to the employees and demanded by their collective bargaining authority, 
it would appear strange that the Act should prohibit such a concession. The 
section seems really to be a companion piece to section 28, which, inter alia, 
prohibits a lockout before the conciliation machinery is exhausted: section 
16 (b) prevents the employer from using an economic weapon that falls 
just short of a lockout.’*’ 

Rand J. says'*® that where no vote on the conciliation report as provided 
for in section 16 has been taken, the action of the union in making an appeal 
to the public is not forbidden. He continues: ‘There is nothing in the Act 
that touches these ancillary means of advancing the interests of either party. 
It seems to me that the prohibitory provisions are carefully limited, and I 
can find no necessary implication that subsidiary action not incompatible 
with express provisions is intended to be affected.” It is quite true that 
section 16 is carefully worded, and that it is only the employer who is 
expressly controlled by its provisions prior to the vote on the conciliation 
report. But what of section 28? It prohibits a declaration or authorization 
by the bargaining authority of a strike of the employees until, among other 
things, a strike vote has been taken. And is the union not virtually authoriz- 
ing a strike? And if so, is not the action of the union incompatible with an 
express provision of the Act? Rand J. says:'** “If no vote is taken, the 
parties, subject to the Act, are again in negotiation with all its legitimate 
modes of waging the contest. To imply a ban against any of them in that 
unsettled situation would tend to a stalemate and to force a strike vote, both 
against the policy of the statute. If, by further negotiation or through per- 
suasion, an agreement were brought about, that policy would be promoted.” 
In other words, if Rand J.’s hypotheses are fulfilled, the Act is not offended. 
But the picketing must have been carried out, if not in expectation, at least 
in contemplation of an alternative to agreement: of the plaintiff's employees 
refusing to cross the picket line."** Such a refusal would in effect constitute 


1447 bid., 795. 

1457t would also appear to prevent the employer from making concessions that would 
belittle the union 

146[1951] 3 D.L.R. 769, 791 

WT] bid., 792. 

M48Wilson J. granted an order enjoining the defendants from “forming a line’’ about 
the premises, but it is assumed from his reasons for judgment that h is referring to 
physical impediment; the word “line” as used at this point in the study refers to the 


path trod by the pickets—the imaginary line which “union men” are traditionally 


spoken of as “respecting.” It is, if one likes, a “psychological” impediment 
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a strike—‘“a cessation of work . .. by employees... in concert . . . for the 
purpose of compelling their employer to agree to conditions of employ- 
ment. ...°'4" A strike at this stage in negotiation would contravene 


section 28. 

Rand J. says in the quoted passage that a stalemate resulting in a strike 
vote would be against the policy of the statute. Let us look into this policy. 
A reading of the rest of the Act reveals that its clear purpose is to settle 
labour controversies through the deliberation of the parties, together with 
government assistance where appropriate. The title of the Act is “An Act 
respecting the Right of Employees to organize, and providing for Media- 
tion, Conciliation, and Arbitration of Industrial Disputes.” This theme is 
carried out consistently throughout the Act. At every point where disputa- 
tion traditionally has arisen in labour-management relations there is pro- 
vision for the steadying hand of the government agency; certain practices, 
such as “yellow dog” contracts and other similar anti-labour weapons of 
management, are branded as unfair labour practices,’”' as are certain union 
activities;'* there is stated procedure for selection of the proper bargaining 
agency;'** and machinery is set up for collective bargaining proper,’™ for 
conciliation,’™ arbitration,’“* and mediation,’ and for the ultimate resort 
to strikes and lockouts.'** Even prosecutions for offences against the Act can 
be brought only with the written consent of the Labour Relations Board, a 
government agency.'*® 

The goal of the Act is industrial peace. Into this pattern fits control by 
the Labour Relations Board over the employer's acts at a most delicate 
stage: the time following upon the breakdown in negotiations between the 
emplover and the certified bargaining authority. And although section 16 
operates only against the employer at this point, the strike provisions also 
operate against the collective bargaining authority. Furthermore, there is 
a notable change in the wording of the Act where provision is being made 
with respect to strikes. The certified bargaining authority slips into the 
background: it is the employees themselves who decide whether a strike is 
to occur.’ It is against the whole tenor of the Act that the certified bar- 
gaining authority should on its own undertake to induce a cessation of 
work by the employees. Therefore, cannot the view that the union, by 
authorizing persuasive picketing tending to induce the plaintiff's employees 
to cease work, by implication authorized a strike in contravention of the 
Act be proposed with equal conviction to the contrary view of Rand J.? 
The nght to picket during the stage in negotiations out of which the prin- 


1491.C.A. Act, s. 2 


Ttalics added. The use of the title in statutory interpretation is discussed earlier 


nS, 4 1525, & IB3Ss 10-13, 
1534S. 14-17. M5Ss, 16-25 1568, 26 
57S 27 158S. 98-35 In9S 43 


'60See, for instance, ss. 31, 32, 33, and 35 
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cipal case arose is a point on which it would be singularly suitable for the 
legislature to express itself in clear terms. 


V. RECONCILIATION OF THE CONFLICT BETWEEN THE TRADE-UNIONS ACT 
AND THE INDUSTRIAL CONCILIATION AND ARBITRATION ACT 

We terminate our discussion of the statutory provisions with the con- 
clusion that the defendants’ actions are within the protection afforded by 
sections 3 and 4 of the Trade-unions Act, yet may offend sections 16 and 
28 of the Industrial Conciliation and Arbitration Act. We must now decide 
which Act must prevail for the purposes of this action. Wilson J. says that 
the specific provisions of section 3 of the Trade-unions Act override the 
general prohibition contained in sections 5(2) and 38(b) of the later Act 
‘or, for those who prefer their “canons” in Latin, generalia specialibus non 
derogant ).'*' We have found the offence, if any, to be against sections 16 
and 28, but that is not here a material difference. O'Halloran J.A. says 
in reply to Wilson J.’s statement, that we have here two special statutes. 
He describes the Industrial Conciliation and Arbitration Act as “a complete 
code for dealing with labour disputes up to the time a vote is taken in favour 
of a strike.”’'®* Inasmuch as that Act covers a much wider field than the 
Trade-unions Act, in that respect the former can be described as “general” 
and the latter as “special.” But this is not the sense that Wilson J. would 
have us adopt. It is respectfully submitted that Wilson J.’s distinction is 
too fine to be of service in deciding whether the later Act supersedes the 
earlier. We must remember that the Industrial Conciliation and Arbitration 
Act, whose terms cover such a wide area of labour-management relations, 
presumably was worded with a view to being intelligible to the union officer 
as well as to the corporation counsel. We must not be deceived by its general 
terms into thinking that it is but a general Act. The Trade-unions Act deals 
with “communicating,” ‘“‘persuading,’ “publishing,” ‘“‘warning,’ and 
“urging.” The relevant sections of the Industrial Conciliation and Arbitra- 
tion Act use the words “to persuade,” “support, encourage, condone, or 
engage in,” “coercion,” “intimidation,” “compelling,” “inducing,” “alter- 
ing” terms of employment, “striking,” and “causing a lockout.” With a 
view to interpreting the purpose of the statutes and their respective ap- 
plicability to the facts of the principal case, both Acts, it is submitted, must 
be considered to be special Acts. 

161[1950] 4 D.L.R. 548, 560. Maxwell on Interpretation of Statutes, 183: “It is but 
a particular application of the general presumption against an intention to alter the Jaw 
beyond the immediate scope of the statute to say that a general Act is to be construed 
as not repealing a particular one, that is, one directed towards a special object or a 
special class of objects. A general later law does not abrogate an earlier special one by 
mere implication. Generalia specialibus non derogant, or, in other words, ‘where general 


words in a later Act are capable of reasonable and sensible application without extending 


them to subjects specially dealt with by earlier legislation . . . that earlier and special 


legislation is not to be held indirectly repealed, altered or derogated from merely by 
force of such general words, without any indication of a particular intention to do so.’ ” 


162[1951] 1 D.L.R. 360, 371. 
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However, O'Halloran J.A. concludes that “Of necessity it {the Industrial 
Conciliation and Arbitration Act] must suspend up to the time a vote is 
taken authorizing a strike, picketing activities the Trade Unions Act might 
otherwise sanction.”'** But what does this “code” do? It provides penal- 
ties,’"* payable to the Deputy Minister of Finance.'” It at no time gives 
a civil remedy to the opposite party. It refers to summary convictions, and 
magistrates, and justices of the peace.'”’ It requires the annual report by 
the Labour Relations Board to the Minister of Labour to include “A sum- 
mary of prosecutions under the Act during the year” ;'®* it says nothing of 
civil suits. In one section it empowers the magistrate to order the payment 
of back wages where the employer has been found guilty of wrongful dis- 
16S but otherwise there is nothing of civil rights and _ liabilities. 
Section 7 provides for a complaint to the Board of a breach of sections 4, 
5, or 6, an inquiry by the Board, and a “cease” order, breach of which is 
an offence against the Act, for which section 41 provides for a fine on 
summary conviction. There is not a whisper of a civil remedy throughout 
the statute. 

Under these circumstances must the Trade-unions Act lie quiescent dur- 
ing the life of the Industrial Conciliation and Arbitration Act? The Acts 
are not clearly inconsistent. The purpose of the earlier Act is to relieve 
named persons of civil liability for certain acts, in private suits. The object 


charge, 


of the later Act is to impose penalties for acts, in public prosecutions sanc- 
tioned by a government authority. There is no absurdity or repugnance or 
injustice in this. The defendants are simply subject to penalty, but not to 
civil liability. The later Act is not supersedent, but cumulative, in the field 
of labour law. It is not reasonable that a legislature in 1947, knowing the 
labour conditions in the province, and knowing labour’s abhorrence of the 
weapon of injunction, and knowing that there has been an anti-injunction 
statute on the books since 1992 (for if the government side did not know 
these things of its own accord the labour opposition is sure to have un- 
deceived them) should be content to leave civil remedy to the exercise bi 
the courts of their equity jurisdiction.’” But it is entirely consistent with all 
we know about the Industrial Conciliation and Arbitration Act that no 
civil remedy was intended other than that which escapes the scope of the 
Trade-unions Act. The conduct of labour affairs is placed under the juris- 
diction of a government agency, and the righting of labour wrongs is put 
under the aegis of the same board. There is not a scintilla of evidence in 
the later Act that the former was to be suspended in any way. The Acts 


163], hid 164S- 3R 41 
1655S 73 1665 4 { 
1678. 77 (e 1685 4/4 


169This reference to the knowledge ard mental processes of the individual legislators 
is not intended to lend support to any positive theory of statutory interpretation based 
thereon. The reference is intended, rather, in a negative way, to exclude a result which 
under the circumstances is not reasonably attributable to the enacting legislature 
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are not incompatible. We ought not, therefore, to conclude that the later 
Act suspends the former by implication.’*® For those who still think other- 
wise, let them consider the good sense of the following passage from 
Maxwell: 


Sut repeal by implication is not favoured. A sufficient Act ought not to be held 
to be repealed by implication without some strong reason. It is a reasonable 
presumption that the Legislature did not intend to keep really contradictory 
enactments on the Statute-book, or on the other hand, to effect so important 
a measure as the repeal of a law without expressing an intention to do so. Such 
an interpretation, therefore, is not to be adopted, unless it be inevitable. Any 
reasonable construction which offers an escape from it is more likely to be in 
consonance with the real intention.™™ 


So be it with suspension. 

It is submitted, therefore, that regardless of whether the acts of the de- 
fendants are wrongful at common law or are made wrongful by section 501 
of the Criminal Code, the defendants are protected from injunction and 
suit for damages by the Trade-unions Act, and although they may be subject 
to prosecution pursuant to the Industrial Conciliation and Arbitration Act, 
the latter Act does not provide the plaintiffs with a civil remedy. 

It remains to dispose of the question of liability for the picketing of 
restaurant units No. 6 and No. 7. No emplovees of these units were members 
of the defendant union. There is no mention in any of the affidavits that 
the defendants were picketing these two restaurants in order to induce the 
employees thereof to become members of the union. The sole purpose 
acknowledged by the defendants was to win certain terms of employment 
for the employees of unit No. 5. Under such circumstances can the defend- 
ants claim the protection of the Trade-unions Act? 

A pertinent decision is another judgment by Wilson J., rendered in 
1948: Southam Co. Ltd. v. Gouthro.'* The plaintiff, a company owning 
a chain of newspapers in Hamilton, Ottawa, Winnipeg, Edmonton, Calgary, 
and Vancouver, brought an action for an injunction and damages for con- 
spiracy against the Vancouver lccal of the International Typographical 
Union. Although the labour-management relations in Vancouver were 
“excellent,” the Vancouver local had gone on strike in sympathy with the 
Winnipeg local which was having a dispute with its paper over the terms 
of a collective agreement. There was considerable violence in the course 
of the picketing. The strike was in contravention of section 21 of the War- 

'9Turner L.J. in Trustees of Birkenhead Docks vy. Laird, (1853) 4 DeG. M. & G 
732, quotes from Judge Jenkins’s work, Eight Centuries of Reports, Fifth Century, 
Case 11: “A special statute does not derogate from a special statute without express 
words of abrogation.’ This case is quoted by Ritchie C.J. in Quebec v. Quebec Centrai 
R. Co., (1884) 10 S.C.R. 563. The canon ought to be modified to except the case of 
repeal by necessary implication: see Crates on Statute Law, 4th ed. by W. S. Scott 

London, 1936), 505. 


171 Maxwell on Interpretation of Statutes, 173 


172[ 1948] 1W.WR. 593 
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time Labour Relations Regulations. At the trial, Wilson J. found that there 
was a conspiracy, there being an agreement to do an unlawful act. The 
defendants were enjoined and damages were awarded, although in accord- 
ance with the plaintiff's request only nominal damages were awarded. 

In the course of his judgment Wilson J. made two statements that are 
presently significant. After questioning the wisdom of the strike, he said: 
“But their object was at worst the furtherance of their own interests (an 
object which the law accepts as legitimate) and at best an altruistic interest 
in the welfare of their Winnipeg brothers.’'*’ Again, after listing the 
brutality that accompanied the picketing in that case, he said: “I think 
that this picketing, done in the manner it was, was illegal, and not of a 
type absolved from criminal blame by sec. 501 of the Criminal Code or 
from civil liability by sec. 3 of the Trade-unions Act.’’'** The violence that 
occurred in that case dispelled any notion of mere communication or per- 
suasion, but there is a strong implication in the quoted passages that, had 
the picketing been peaceful, the actors would have been absolved from civil 
liability by the Trade-unions Act. In the principal case the picketing was 
peaceful, and its object, the furthering of the union’s own interests, 
legitimate. 

What would be the effect in the province of declaring, as O'Halloran J.A. 
declared, that these acts made the union a “gratuitous intervener’!” for 
which it would properly be enjoined? It would cut out the initial strike for 
recognition at a time when the union can count among its members less 
than 50 per cent of the employees of a plant and cannot yet qualify for 
certification. The organizing of labour is not a task that in most instances 
can be performed wholly with kid gloves. Yet the proposed declaration 
would effectually say to union officials that the extent of their activities 
may be to endeavour to persuade employees to join the union and the 
employer to bargain with the union, over crumpets and tea.'*® Such is hardly 
a realistic approach to the facts of union organization. 

The conduct before units No. 6 and No. 7 may be prohibited by the 
Industrial Conciliation and Arbitration Act, but as we have already seen, 
the consequence of a breach of the prohibition is a prosecution brought only 
after the granting of consent by the Labour Relations Board.’ The Act 
thus places a decision on policy—whether a union ought to be prosecuted 
for an act for which it is absolved by statute of civil liability—where it is 

1T3Tbid., 599. 

1747 bid., 610. Italics not in text 

17571951] 1 D.L.R. 360, 364 

176Cf. Besler v. Matthews, [1939] 1 W.W.R. 113. Of this case Professor Laskin 
says: “. . . the view was taken that no labour dispute existed between an employer and 
a trade union which had had no previous relationship with the employer and con- 
sequently the picketing carried on by the trade union was enjoined. This attitude is 
equivalent to saying that picketing to compel unionization is unlawful.” (“Labour Law: 


1923-1947” in (1948) 26 Canadian Bar Review 286, 295.) 
1775, 43. 
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eminently suited: in an arm of the government. It is not insignificant that 
the plaintiff in the principal case did not invoke the discretion of the Board. 
Nor did the plaintiff follow the procedure established by section 7'** even 
though the one section which it specifically pleaded,’” section 38(1), is 
the penalty section for breach of section 5, one of the three sections 
governed by section 7. And even though, because of the picketing of 
restaurant units No. 6 and No. 7, the defendants be held to have conspired 
to do a wrongful act for which an injunction would lie in equity, both the 
injunction and damages are forestalled by the Trade-unions Act. It is there- 
fore submitted that, by virtue of the Trade-unions Act, the defendants’ 
conduct with respect to units No. 6 and No. 7, with the exception of the 
acts enjoined by the trial judge and from which no appeal was taken, do 
not subject the defendants to either an injunction or damages in a civil 
action. 

178This section establishes a procedure whereby offences against sections 4, 5, and 6 
can be referred to the Labour Relations Board by way of complaint. The Board is 
empowered to hold an inquiry and to issue a “cease” order, the breach of which is 


a separate offence. 
179Amended statement of claim, para. 18; Case on Appeal, p. 5 
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DEMOCRACY IN A WoRLD OF TENSIONS* 


Tue activities of UNESCO have at times been criticized as the intellectual 
joustings of impractical idealists whose creations of moonbeams belonged to 
another plane than this earth. Divorced from reality, their products were an 
expensive luxury, purchased as a sentimental concession by men of action to the 
spinners of myths and thistledown theory. But a perusal of the symposium en- 
titled Democracy in a World of Tensions will not only dissipate such a notion 
but exhibit strikingly the leading role that ideas have played during the past 
one hundred years in shaping the processes of social organization and in mould- 
ing its character. 

The function of UNESCO as set forth in its constitution is “to contribute 
to peace and security by promoting collaboration among the nations through 
education, science, and culture in order to further universal respect for justice, 
for the rule of law, and for the human rights and fundamental freedoms which 
are affirmed for the peoples of the world, without distinction of race, sex, 
language, or religion, by the charter of the United Nations.” 

In 1947, a committee of experts recommended that UNESCO undertake 
projects which, “while bearing a close relation to the scholarly and scientific 
work which UNESCO will assist and stimulate other organizations to undertake, 
will have as their proper object to apply the resources of philosophy and 
humanistic studies to the present moral, intellectual, and practical crisis of the 
world, to improve international understanding, and to raise the level of 
values sought.” At its second meeting held that year in Mexico City, the in- 
vestigation of fundamental concepts was decided on and in the following year 
the study of the idea of democracy was started. Its object was “to uncover the 
traditions of thought and the basic assumptions of theory which influence 
discussions and negotiations in which ‘democracy’ is involved.” Since democ- 
racy can operate successfully only if people understand and commit themselves 
to its institutions, the subjective element in disagreements about the nature 
and operations of democracy was recognized as vital in isolating the ideas and 
traditions significant to the opposed conceptions. The inquiry became thus one 
into the relation and opposition of “ide as, preconce ptions, and preferences as 
part of the objective practical situation.” A questionnaire was prepared on the 
various aspects of the subject: “democracy’—-what does this word, now 
bandied about by every nation, really signify? What is the history of the 
idea or ideas connoted by it? Does it mean in whole or in part the same to the 
East and West? Is there political democracy versus social democracy? Is 
there a broad democracy and a narrow democracy? Is there a formal and 
a substantive democracy? As rule by the people, who are the people and 
what the means for ruling? Since the battle is engaged on the ideological 
le evel. it is obvious that analysis and clarification of the language used are of the 
first importance; and with that, the actualities in the underlying matter will 
be more readily perceived. That would seem to be a condition of rational 
discussion; and since the Assembly of the United Nations has become the 


*Democracy in a World of Tensions: A Symposium Prepared by UNESCO. Edited by 


R. McKeown with the assistance of S. Rokxan. Publication 820 of UNESCO. Paris: 
United Nations Educational, Scientific and Cultural Organization [Toronto: University 
of Toronto Press]. 1951. Pp. xviii. 540. $2.50 
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world forum of political and social controversy, it would seem also to be 
desirable that in its debates the distinction be appreciated between assertion 
and argument, and that the forces operating in society today be discriminat- 
ingly understood. If UNESCO does no more by this inquiry than, in a sub- 
stantial degree, to illuminate the basic ends, assumptions, and ideologies, social 
and economic, of the member states, to reveal the futility of competition in 
derisive epithets and metaphors, and to arouse a comprehensive and sober 
realization of the issues at stake, it has justified its existence. 

The questionnaire was addressed to over six hundred outstanding thinkers 
in the fields of philosophy, sociology, and allied sciences, and the answers, over 
thirty in number, selected from more than one hundred formal replies re- 
ceived, bring within the compass of 450 pages a concentrated exposition of 
democratic government in all its aspects that has probably never been dupli- 
cated. A conspicuous characteristic is the freshness of the treatment from each 
pen, demonstrating that thinking is done in aspects, determined by the unique 
orientation of each mind toward the subject-matter. The bon mot of the late 
Earl Baldwin, when taxed with an out-of-play speech by a member of his 
government, that it showed “the many-sidedness of truth and the infinite 
number of points of view,” has here a perfect application. Subtle, compre- 
hensive, objective, erudite, analytical, and practical, the expositions fulfill the 
purpose set for the inquiry of uncovering the thought and the assumptions of 
democratic theory: and the main objective, so far as statement goes, the dis- 
pelling of mental fogs, has been ac complished. To complete its usefulness, 
however, this elucidation must, in suitable scope and character of elaboration, 
be brought to the great body of men and women who are concerned about this 
confusion of tongues, from whom, as centres of diffusion, clearer understandings 
can pass to wider groups until public opinion takes its broad features over as 
part of the common stock. 


As an example of the practical workings of ambiguity in words, Lord Lindsay 
of Birker, University Colle ge of Staffordshire, observes: 


It was a commonplace in Communist circles to hold that political democracy 
without a foundation of social or economic democracy is a sham. Yet 
there are times when it is or seems more important to find a form of words 
on which different people will agree than to ask whether they mean the 
same things by the words. At any rate, once democracy got into the pro- 
posals of the allies, it assumed a more and more important place. It began 
n an agreement between Stalin and Poland: it appeared at Teheran in 
1943 and at Yalta in 1945. The three powers there announced their inten- 
tion of “meeting the political and economic problems of liberated Europe 
in accordance with democratic principles.” They did this regardless of the 
fact that by “democratic principles” the Western nations meant “not 
Russian principles” and the Russians meant “not English or American 
principles.” According to Potsdam, democratic principles are to be applied 

Germany. The allies are now quarreling because that again means 
one thing to the West and another to Russia. We are now paying the re- 
crimination, frustration, and charges and countercharges of hypocrisy for 
those accepted ambiguities, and it is worth while to clear them up. The 
ambiguity is at least being publicly discovered. M. Molotov on September 
14, 1946, proposed “a Soviet system of Democracy for Trieste.” 


[he scope of a review is too limited to furnish the appropriate condensation, 
and on the many arresting topics only a general comment can be given. The 
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data indicate vividly the course of organized society in the development of 
historical processes. The Greeks in their reflections on experience, as evidenced 
in the speculations of Plato and Aristotle and the method of inquiry given by 
Socrates, produced a body of refined ideas on individual and community life 
which today remains unsurpassed in its liberating stimulation. To that age we 
go for the name that every group is today claiming for its own system. Origin- 
ally “democracy” meant government by the poor, the ill-esteemed, and later, 
by the mass of free citizens. Among the intellectual and social élite it was a 
derogatory term and remained so until well on into the nineteenth century. To 
Pericles the name brought also the notion of equality, although that feature 
did not become prominent for many centuries. 

From those times for over a period of two thousand years, its signification 
has attracted new elements until today it is as described by Professor Ossowski 
a “conceptual me rger.” The connotation has gradually expanded to include 
the rule of law, social equality, universal suffrage, and the implications generally 
of Lincoln’s formula: government of the people, by the people, and for the 
people. Politically it manifested itself in emanc ipation from upper groups, 
king, emperor, aristocracy, oligarchy; and the assertions of right were against 
encroachments upon what the spreading enlightenment of men of the time 
and place sensed as fundamental freedoms. That negative development ex- 
plains the early emphasis on political as contrasted with what have lately become 
the social elements: the latter spring from assertions of assured power. 

At the end of the eighteenth century, responsive representative parliamentary 
government was the immediate objective of revolutionary action and it was 
disillusionment that revealed invisible factors up to that time not fully per- 
ceived. The theory that with equality of political rights, though accompanied 
by constitutional limitations such as second chambers or written constitutions, 
men stand equal at the starting line could be held only by those who were 
concerned immediately with freeing themselves from intolerable and insuffer- 
able subordinations. How could men be free while educationally benighted? 
How free while prisoners within the structures of property imbedded in class 
and institutional foundations? Equality began to take on new aspects, and out 
of it arose the aggressive action of industrial urban workmen: these workers 
soon began to think of health, of education, of a greater share of production, 
of their own organization for power. 

The American and French revolutions had been revolt of middle groups, 
landed élite, bourgeoisie, against despotic and arrogant aristocracy and nobility; 
but within the resulting structures continued an unchanged economy. The con- 
ditions in England were similar, and the age of laissez-faire was approaching 
its heyday. 

In this setting, Marx in 1848 published his communist manifesto. There he 
gave to the world, besides a dramatic description of the existing social and 
economic conditions, a new social theory: the theory, in short, that the character 
of a society is determined by the control of its instruments of production; where 
these are in private hands, classes result, from the clash of the interests of which 
arises a permanent struggle. Equality is fundamental, and political equality is 
a derivative of economic equality. Escape from this inherent warfare can only 
be through the elimination of classes by socializing the producing means: with 


the sources of friction removed, the society will evolve to a harmony in which 
conceived as an organization of force, will gradually dissolve. This 
evolving process is held to be as inevitable as the predestination of Calvin. 

All of these developments implicated government. To political were added 


the state, 


~ 
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economic and social elements and government began to move toward more 
immediate responsiveness to mass opinion. Original democracy assumed the 
active participation in government of all members of a class whose own interests 
were paramount. Now the class was being enlarged and coming to be identified 
with the entire populace. Men began to look to government to serve every 
social interest which the majority considered desirable: in its final phase it 
would realize the conception of government by all for all, making practical 
accommodations to minorities. 

A few short excerpts will indicate the quality of treatment accorded the 
questions put. Professor Bettelheim, of the University of Paris, speaks of 
characteristics: 

. its [democratic ideology’s] affirmation of the social importance of the 
principles of liberty and equality, the participation of the whole popula- 
tion (or a large part of it) in important social decisions, free access of 
all members of society to social and public offices and the availability to 
all members of society (or a fairly large proportion of them) of the means 
necessary to their full physical and intellectual development. But there is 
no hierarchical order in these various principles and their very meaning is 
vague. 

Professor Borgese, of the University of Chicago: 
that democracy is most democratic where the delegation of power 
happens under the maximum conditions of persuasion and freedom, under 
the minimum conditions of pressure and force, and that democracy is 


best where the ruling élite is most numerous and most open to accession 
and change. 


Professor Lewis, of Harvard University: 

An ideological group is properly charged with misuse of the word “democ- 
racy’—or any other word—whenever, instead of seeking to restrict it to 
a common and understood meaning, on which there can be agreement, 
they seek to exploit it as a value-suggesting term, and to establish, by 
sophistry, an exclusive claim upon this value suggestion for the cause for 
which they argue. Frequently, such sophistry achieves its measure of 
plausibility by using the term in question in some secondary, derivative, 
or loose meaning, instead of its first, restricted, and literal meaning. 


Political democracy does not imply private capitalism nor does it imply 
state capitalism. It does not imply economic equalitarianism and it does 
not imply the opposite. It may be a means to any one of these goals if that 
goal is set by the general will of the people. 


Hence for Marxist theory a political equality not derivative from economic 
equality must be repudiated as invalid and illusory. 


Professor Plamenatz, of Oxford University: 


I neither propose to give a really precise definition of “democracy” (for 
such a definition is, I believe, impossible ) nor to refute other people’s 
definitions. What I do propose to do is to argue that the word “democ- 
racy” has a single primary meaning and several secondary or derivative 
meanings. The primary meaning can, I think, be roughly defined as 
government by persons who are freely chosen by and responsible to the 
governed. This sense is primary not because it is necessarily included in 
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the other secondary senses, nor yet because it is implied by most people’s 
definitions of “democracy.” It is primary only because it is implied by 
most of the statements wal make about democratic government. And 


democracy, as the etymology of the word indicates, is above all a form of 
government. 


Professor Wright, of Chicago University, concludes his statement in these 

words: 
Democracy is a theory, policy, procedure, and art, emphasizing human 
welfare, individual freedom, popular participation, and general tolerance. 
It can adapt itself to many conditions, but it thrives in an atmosphere of 
education, toleration, peace, and prosperity. Ignorance, dogma, war, and 
poverty are its enemies. They breed absolute and arbitrary government, 
uncritical and le thargic people, which are the reverse of democracy. 


The word is thus seen to be ascribed to an historically developing concept, 
and some degree of ambiguity is from time to time inevitable. Definitions are 
not significant, but that the areas of connotation in general use and the significa- 
tion in a particular context be clearly differentiated, is very much so. 

The latest confusion arises from the use to which it has been put by Marx’s 
successors. The expression “dictatorship of the proletariat” is said by Professor de 
Sola Pool to have been used only three times in the writing of Marx. But it is 
the association of democracy with dictatorship that envelops, for instance, the 
addresses of Soviet representatives in what is for us unreality. Yet it is probably 
a mistake to assume that that incompatibility has not been appreciated and 
theorized by their ideologists. 

From Plato to Stalin there has hovered a scarcely veiled contempt for what 
is considered the limited understanding of the masses. In the early course of 
the Russian revolution, the conception of the Communist party’s role as edu- 
cator was prominent and later that of the interpreter of dogma. Bertrand Russell 
has stated the difference between Western and Eastern notions of democracy 
to be, that the West stands for government by the majority and the East, for 
government in the interests of the majority. Now government by the majority. 
in any true sense, involves government in the interest of that majority; but gov- 
ernment in the interest of the majority carries no implication that it must be 
by the majority. A general will has been imported into the communist doctrine: 
a general will, not, as its spokesmen protest, the sum total of individual wills, 
nor the “mythical,” the “falsified” will of the “bourgeois liberal,” but that unity 
of opinion which results from the necessary acceptance of the visible demonstra- 
tions of the dialectic logic: and of that will, the Politburo is the vocal embodi- 
ment and the executing instrument. The materialistic process evolving in time 
must have authoritative pronouncements of its dogma which express at the 
same time the contemporary general will. In this manner, the masses participate 
in government, and so the generalized democracy of Marx is said to be realized 
in action. We have here a version of parallel action reminiscent of Leibnitz. 
And in this conception the question for us of the eclipse—who chooses the 
leader?—becomes academic. 

The actuality of the Soviet government is said by one informed writer to be 
probably the most brutal tyranny the world has yet seen, and the notion of the 
embodiment of the general will is a rather crude rationalization. Lord Lindsay 
tells us that in immediate management of local affairs, such as that of the col- 
lective farm, of the co-operative, of local housing, a kind of real and simple 
democracy is vigorous and flourishing in Russia. It is similar to that in China 


where the villagers have taken control of the local police, from which they 
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acquire the political sense to know whom they can trust; this is practical edu- 
cation in “the management and advancement of social production according 
to the accepted principles of dialectical materialism,” as Professor McKeon 
contrasts Soviet education with education designed to “develop the abilities to 
the rational considerations and decisions of self-government.” To attribute 
“democracy” to the central Russian government, however, certainly in the sense 
uniformly held until the twentieth century, is to misuse the word, even if, as 
some of the writers hold, misuse implies a moral stricture. The existence of such 
a dictatorship, too, will debase any lingering association of the idea of ultimate 
individual freedom even within the classless state: and it is quite evident that 
political ambitions in the nature of an imperial theme have become dominant 
in the master country. By exposing to the public understanding the reasoning 
by which these realities are supported, one obstacle to the possibilities of a modus 
vivendi is removed; and whatever degree of resolution of the conflicting doc- 
trines may be attained, or whatever the difficulty of applying abstract theory to 
facts, the connotation of language and the delination of issues should no longer 
cause us much confusion. 

These monographs emphasize the fact that such concepts become shadowy 
at their boundaries, and that degrees of realizing their elements in one direction 
or another are significant. As Professor Field of the University of Bristol says, 
to treat differences of degree in politics as unimportant is nearly always “a sign 
of political illiteracy”: the rule of their application is, more or less. Professedly 
the ends of all government are the same, to bring happiness to human beings. 
The chief controversy is over the means, but in some respects these means them- 
selves may take on the character of ends. Social facts are evolving in time and 
those of today may not be the same tomorrow. The industrial conditions in 
England in the middle of the last century exhibited features that would revolt 
this generation. By the measures of enfranchisement and equality, political, eco- 
nomic, and social, which are now characteristic of the Western world, a sub- 
stantial part of whatever justification the descriptive language of the manifesto 
of 1848 at the time possessed, has been removed. 

The metaphysic of Marx conceives humanity as wholly enmeshed in the web 
of an isolated reality “hung aloft the night,” the materialistic substance of ex- 
perience; and the values that reach up into the mystery of things, beyond their 
measurable limits, to lead only into the regions of hobgoblins. In that frame- 
work, music reflects the rhythms and exultations of labour in fields and fac- 
tories; painting portrays man’s triumphant power over environment; poetry 
records the delirium of surrender to the leader. So conditioned, we are on the 
shortest route to Utopia. But it must be said that such a metaphysic is not 
limited to association with a political tyranny or an economic socialism. 

Many important questions remain, questions of minorities, of plural parties, 
of the relation between economic planning and liberty, of tolerance and dissent, 
of the evaluation of postulates, but they are subsidiary to the main idea. In their 
entirety they present the spectrum of factors of social government, and in the 
context of Western democracy they rest, in the words of William Jennings 
Bryan, upon the right of a people “to make their own mistakes.” That system 
may be wasteful, but it is well to learn anew of the nature of government under 


vhich, at least, men can sleep o’nights and know that the ring of the doorbell 
at seven o’clock in the morning is that of the milkman. 


Ivan C. Rand 


Supreme Court of Canada 
Ottawa 
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THE DISSOLUTION OF THE PARLIAMENTS OF AUSTRALIA AND NEw ZEALAND 


Ir is a strange coincidence that the double dissolution of the Australian Parlia- 
ment, which took place in March 1951, should have been followed in July by 
the dissolution of the New Zealand Parliament.' In neither case had the normal 
term of Parliament expired. Although the purpose of the two governments was 
the same—to secure a renewal of their mandate to govern—the action of the 
Governor-General of Australia is to be distinguished from the action of his New 
Zealand counterpart by reason of the statutory provision under which the 
Australian Parliament was dissolved. The two cases make an important con- 
tribution to the not inconsiderable body of precedents governing the exercise of 
the prerogative of dissolution.* It is, of course, clear that the circumstances sur- 
rounding each dissolution of Parliament must be carefully examined in order to 
determine the precise value of the precedent thereby created.* For this reason 
a background to the events leading up to the requests for dissolution must be 
furnished. 

The Governor-General of Australia, Mr. (later Sir) William McKell, had been 
Prime Minister of a Labour government of New South Wales and his appoint- 
ment in 1947 as Governor-General was recommended by the Labour govern- 
ment of Australia which was defeated in 1949.4 It is desirable that Mr. McKell’s 
position should be understood because the advice that a double dissolution be 
granted was tendered by the Prime Minister of a Liberal—Country party coali- 
tion government. The Coalition had ousted the Labour party from office in 
1949, when it won seventy-four seats in the House of Representatives and the 
Labour party forty-seven. In the Senate, however, the Coalition secured 
twenty-six seats to Labour’s thirty-four, the government being in a minority of 
eight in that chamber.® Though possessing a majority in the lower house, the 
government could secure the passage of bills only with the co-operation of the 
Labour majority in the Senate. To meet the situation where the two houses 
reach a deadlock, the constitution provides for a simultaneous dissolution of 
both houses. Section 57 of the Commonwealth of Australia Constitution Act, 
1900 states: “If the House of Representatives passes any proposed law, and the 
Senate rejects or fails to pass it, or passes it with amendments to which the 
House of Representatives will not agree, and if after an interval of three months 
the House of Representatives, in the same or the next session, again passes the 


‘The text of the proclamation dissolving Parliament appears in (1951) The New Zea- 
land Gazette 1067. The proclamation states that the Governor-General “thought fit to 
dissolve [| Parliament]” and the dissolution took effect from July 27, 1951. 

"E. A. Forsey, The Royal Power of Dissolution of Parliament in the British Common- 
wealth (Toronto, 1943), deals with the many occasions on which the exercise of the power 
of dissolution of Parliament has been sought. Because of the change in the status of the 
office of governor-general, many of these precedents are of little relevance at the present 
time *Ibid., 6 

‘There have been suggestions from time to time that Mr. McKell might be influenced 
by his former political allegiance, but he has not by his words or actions provided any 
basis for such imputations. Nevertheless, the practice of appointing local men to the office 
of governor-general does raise practical difficulties, some of which are mentioned in A. B. 
Keith, Letters on Imperial Relations, Indian Reform, Constitutional and International 
Law 1916-1935 (London, 1935), 103-5. Canadian experience with lieutenant-governors 
tends to support the view that local appointees may be influenced by political considera- 
tions: see W. P. M. Kennedy, The Constitution of Canada 1534-1937 (2nd ed., London, 
1938), 383 and Essays in Constitutional Law (London, 1934), 42-3. 

“Senators serve for six years, half of the Senate of sixty members (formerly thirty-six) 
retiring every three years when the elections for the House of Representatives are held: 
Commonwealth of Australia Constitution Act, 1900, s. 13. 
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proposed law with or without any amendments which have been made, sug- 
gested or agreed to by the Senate, and the Senate rejects or fails to pass it, or 
passes it with amendments to which the House of Representatives will not agree, 
the Governor-General may dissolve the Senate and the House of Representatives 
simultaneously. But such dissolution shall not take place within six months be- 
fore the date of the expiry of the House of Representatives by effluxion of time.” 

Difficulties were experienced by the government in the enactment of several 
bills, but the bill which precipitated the invoking of the double dissolution pro- 
cedure was the Commonwealth Bank Bill. The Commonwealth Bank Bill No. 1 
provided, inter alia, for the control of the Commonwealth Bank (the central 
bank) by a board instead of by the governor of the Bank. This Bill, which was 
sent to the Senate in May, 1950, was returned by the Senate to the lower house 
with the provision for a board deleted. The House of Representatives reinstated 
this clause and returned the Bill to the Senate. Parliament then adjourned with- 
out the Senate giving further consideration to the Bill. After it resumed in 
October the Senate again returned the Bill to the House with the offending 
clause again deleted. A second bill, the Commonwealth Bank Bill No. 2, which 
was identical with Bill No. 1, passed the House of Representatives and was sent 
to the Senate, which, after a debate on March 13 and 14, 1951, referred the 
Bill to a select committee consisting of Labour senators. The Committee was 
required to report to the Senate in four weeks. The Senators who supported the 
government objected to this course on the grounds that the opposition had 
already had ample opportunity to study the Bill and that no further information 
could be obtained by the appointment of a committee. On March 15 the Senate 
adjourned to “a date and hour to be fixed by the President.” The Prime Minis- 
ter then advised® the Governor-General to dissolve both houses; he asserted that 
government business was being impeded by the Senate and that the conditions 
stated in section 57 of the Commonwealth of Australia Constitution Act had 
been satisfied. It is understood that Mr. Menzies contended that the Senate, by 
referring the Commonwealth Bank Bill to a committee, had failed to pass the 
Bill. 

It is not known whether Mr. McKell sought and obtained legal advice, apart 
from that tendered by the government, as to the legal and constitutional issues 
involved, but the press suggested that he had consulted the Chief Justice. It 
appears that in 1914, when the double dissolution procedure was invoked for 
the first time, the Governor-General sought the advice of Sir Samuel Griffith, 
the Chief Justice, and Sir Harrison Moore.? There was precedent, therefore, for 
seeking independent legal advice and the Governor-General might have consid- 
ered it desirable to secure advice from the Chief Justice. On March 17 the 
Governor-General advised Mr. Menzies that he was prepared to grant the 
latter’s request for a double dissolution under section 57. The elections which 


“It is submitted that “‘advised” correctly states the nature of the approach made by the 
Prime Minister. As will be shown infra, the governor-genera! possesses a discretion in the 
matter of acting on the advice tendered. Reference should be made to the resolutions of 
the Imperial Conference of 1930 in relation to the appointment of a governor-general. 
These resolutions (Report of the Imperial Conference of 1930, Cmd. 3717, 1930, 27) 
state that the dominion ministers shall submit advice to the monarch and that “the con- 
stitutional practice that His Majesty acts on the advice of responsible Ministers applies 
also in this instance.” The Prime Minister of New Zealand in his announcement to the 
House on July 11, 1951 stated: “. . . I will advise His Excellency the Governor-General 


that he dissolve this Parliament so that the Government’s administration can be submitted 


to the judgment of the people themselves.’ New Zealand Parliamentary Debates, July 11, 
1951, 262. (Italics not in text.) 


‘Forsey, The Royal Power of Dissolution, 38. 
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followed reduced the government’s majority in the House of Representatives 
to seventeen, the government securing sixty-nine seats and Labour fifty-two. 
In the Senate, however, the government secured a majority of four seats, the 
Coalition winning thirty-two seats and Labour twenty-eight. 

At this stage the major point of difference between the action taken in Aus- 
tralia and New Zealand must be mentioned. In Australia, the conditions prece- 
dent to the grant of a double dissolution under section 57 of the Commonwealth 
of Australia Constitution Act must be satisfied before it becomes necessary for 
the governor-general to exercise his discretion. Had the Governor-General de- 
cided that the reference of the Bill to a select committee did not constitute 
“failure to pass” it would not have been necessary for him to consider whether 
Mr. Menzies’s advice, that a double dissolution be granted, should be accepted. 
He could have refused the dissolution on the ground that the conditions prece- 
dent to the exercise of his powers under section 57 had not been satisfied. How- 
ever, once he decided that the Senate had failed to pass the Commonwealth 
Bank Bill, as by inference he did when he granted the dissolution, it remained 
for him to exercise the discretion conferred on him by section 57. In Australia 
the possibility of the Prime Minister advising a double dissolution had been 
actively canvassed in the press for some months previously, but the announce- 
ment of the Prime Minister of New Zealand that he intended to seek a disso- 
lution of Parliament came as a complete surprise. It appears that the cabinet* 
reached this decision on July 11 and that the government caucus approved it 
during the adjournment between the afternoon and evening sittings of the 
House on that day. The Prime Minister made a statement in the course of the 
debate on a motion to approve the government’s action in proclaiming a state 
of emergency under the Public Safety Conservation Act, 1932 and to approve 
their administration of the regulations issued under that Act. The proclamation 
of emergency and the emergency regulations were issued to deal with the situ- 
ation brought about by the breakdown of negotiations between the shipping 
companies and the waterside workers on wage rates. Normal work on the 
waterfront ceased during February, 1951 and other industrial unions, notably 
those of the miners and seamen, ceased work in sympathy. The regulations 
conferred very wide powers on the government, but there is little evidence that 
these powers were abused. The opposition was very critical of the government’s 
actions, which involved, inter alia, the deregistration of many unions. Some 
members of the opposition had imputed fascist tendencies to the government 
The Prime Minister, confident that an early election would be favourable to the 


"It seems that the decision to advise a dissolution should be taken by the cabinet and 
not by the prime minister personally. Sir John Marriott in his Foreword to Forsey, The 
Royal Power of Dissolution, states: “ . under no circumstances is a Cabinet, still less 
a Prime Minister, entitled to ‘demand’ a dissolution from the Crown ; That . is 
the exclusive prerogative of the Crown.” See also tbid., 251, 253, 258, 259. That the 
governor-general should act on the advice of cabinet and not the prime minister is to be 
inferred from the resolutions of the Imperial Conference of 1930 as to the appointment 
of the governor-general. Report of the Imperial Conference of 1930, 27. See footnote 6, 
supra. The text of the first four resolutions relating to the appointment of a governor- 
general is as follows 


1. The parties interested in the appointment of a Governor-General of a Dominion are 
His Majesty the King, whose representative he is, and the Dominion concerned 
9 


2. The constitutional practice that His Majesty acts on the advice of responsible Min- 
isters applies also in this instance 


3. The Ministers who tender and are responsible for such advice are His Majesty's 
Ministers in the Dominion concerned 
4. The Ministers concerned tender their formal advice after informal consultation with 


His Majesty 
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government, stated that he was prepared to test the opinion of the people on 
the government’s policy.® It seems that Mr. Holland had already consulted the 
Governor-General before making his announcement and that the Governor- 
General had agreed to grant a dissolution when formally advised to do so.'® 

The governors-general of Australia and New Zealand were both called upon 
to make a delicate decision—the manner in which the discretionary power of 
dissolution should be exercised—a decision which might well have affected the 
fortunes of the various political parties. Mr. McKell, having decided that the 
conditions precedent to the grant of a double dissolution under section 57 had 
been satisfied, remained possessed of a discretionary power. Under clause x of 
the Letters Patent of May 11, 1917 constituting the office of governor-general 
of New Zealand, the Governor-General “may exercise all powers lawfully be- 
longing to Us in respect of . . . dissolving any Legislative Body . . . estab- 
lished within the Dominion. . . .” Each governor-general then theoretically has 
a complete discretion in the matter, but the manner in which this discretion 
should be exercised is controlled by constitutional conventions,'! to which we 
must now turn. In Australia, the power conferred by section 57 had been exer- 
cised on only one earlier occasion—in 1914 when Mr. Joseph Cook obtained a 
double dissolution from Sir Ronald Ferguson. In New Zealand the exercise of 
the prerogative to terminate a Parliament which had not run its full term has 
been exceptional!? and in no case had it been so exercised when the government 
had a comfortable majority in the lower house. Precedents as to dissolutions 
granted prior to the First World War are of little relevance because the governor 
or governor-general then possessed a much wider personal discretion than he 
does at the present time.'* The double dissolution of 1914 in Australia may then 
be taken as a convenient starting point, partly because that year marks the 


*Lord Beaconfield said, in reference to the suggestion that he was politically unwise not 
to have gone to the people on his return from Berlin in 1878 when his popularity was 
high: ‘“To have done so would have been one of the most unconstitutional acts of the 
century. A Minister with a large majority in the House of Commons has no business to 
dissolve merely with the object of gaining an advantage at the polls due to transitory cir- 
cumstances. It is said I have lost a golden opportunity. I am not so sure of it. The English 
people do not like breaches of constitutional practice. Had I yielded to the temptation 
that undoubtedly presented itself in July 1878, they might, and probably would, have 
visited my sins upon my head.” H. Lucy, Diary of the Unionist Parliament (Bristol, 1901), 
348-9. The National party, prior to dissolution, had a large majority in the House— 
twelve in a house of eighty—and constitutional lawyers will no doubt point to the dis- 
parity between Lord Beaconsfield’s decision and that of the Prime Minister of New 
Zealand. 

"New Zealand Herald, July 20, 1951. 

“Forsey, The Royal Power of Dissolution, 3. As to the meaning of “‘constitutional con- 
ventions,” see A. V. Dicey, Introduction to the Study of the Law of the Constitution (9th 
ed., London, 1939), 417-73; A. B. Keith, The Dominions as Sovereign States (London, 
1958), 161-7; W. I. Jennings, The Law of the Constitution (3rd ed., London, 1943), 
79-131; E.C.S. Wade and G. G. Phillips, Constitutional Law (4th ed., London, 1930), 8. 
These conventions play a considerable part in Commonwealth relations. See The Report 
of the Conference on the Operation of Dominion Legislation, 1929, Cmd. 3479 (1929), 20. 

"The practice is different in the United Kingdom. Jennings, The Law of the Constitu- 
tion, 82-3, states: “In the United Kingdom Parliament is elected for a maximum term 
but may be dissolved by the King. This is law; but in practice no Parliament continues 
for its maximum term, and every Parliament since 1832, to go back no further, has been 
dissolved under the royal prerogative.” 

“The Imperial Conference of 1926 defined the status of a governor-general by reference 
to the position occupied by the Crown in the United Kingdom. At least since 1926 it has 
been clear that the relevant precedents to determine the course that should be adopted 
by a governor-general include those available in the United Kingdom. Forsey, The Royal 
Power of Dissolution, 3-4. 
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beginning of an era in the development of Commonwealth relations and partly 
because it is the only precedent bearing directly on the exercise of the power of 
double dissolution of the Australian Parliament. 

At the general elections of 1913 Mr. Joseph Cook’s Liberal party had secured 
thirty-eight seats in the lower house and the Labour party thirty-seven.’* The 
Liberal party was able to maintain itself in power only through the willingness 
of the Speaker and Chairman of Committees to vote regularly with the govern- 
ment.!® In the Senate the Liberal senators were in a hopeless minority, as they 
numbered seven against Labour’s twenty-nine. The government, as was to be 
expected, encountered difficulties in enacting legislation, and in 1914 the Prime 
Minister advised the Governor-General to grant a double dissolution of Parlia- 
ment. He contended that the conditions specified in section 57 had been satisfied 
in respect of the Government Preference Prohibition Bill. The Governor- 
General accepted this advice and in Dr. Evatt’s view the following propositions 
were established by this precedent: 


(i) That so long as the conditions mentioned in Section 57 are complied with, 
the Governor-General] will grant a double dissolution to Ministers who possess 
the confidence of the House of Representatives. 

(ii) That it is not material to consider the importance or significance of the 
Bill which, being the subject of dispute between the two Houses, becomes the 
occasion of the double dissolution. 

(iii) That, in particular, it is not necessary that the Senate’s rejection of the 
specified Bill should have created a condition of financial deadlock between 
the Houses. 

(iv) That it is immaterial] that the Ministers deliberately set out to create the 
occasion mentioned in Section 57, for that is exactly what the Cook Govern- 
ment did.'® 


It is submitted that, save in one respect, these propositions state accurately the 
principles governing the exercise of the power of double dissolution. Had Dr. 
Evatt stated in proposition (i) that “the Governor-Genera! should grant a 
double dissolution . . .” the precise shade of meaning would have been more 
accurately expressed. There may be occasions, even where a government appar- 
ently possesses the confidence of the lower house, when the governor-general 
will be justified in refusing the advice of his ministers.’* In 1914, as Dr. Evatt 
himself points out, “it would not have been possible for the Labour party to 
carry on the Government” ;'* for this reason, and because there were no circum- 
stances justifying refusal, the Governor-General had no option but to grant 
double eslaien. 

Some attention must next be paid to the Lord Byng—-MacKenzie King inci- 
dent of 1926 on which widely different opinions are held.* In 1926, Mr. Mc- 
Kenzie King was the Prime Minister of a Liberal government whose 


a 


members 


‘For a full treatment of the double dissolution of 1914 see H. V. Evatt. The Kine and 
His Dominion Governors (London, 1936), 37-49 

“Normally the speaker does not vote when the House is in committee, but there have 
been occasions when the government has had a slender majority and the 
voted for the government in the committee stages 

"Evatt, The King and His Dominion Governors, 45 

"Forsey, The Royal Power of Dissolution, 268-70 

“Evatt, The King and His Dominion Governors, °7 

"See Forsey, The Royal Power of Dissolution, 131-250, where the 
fully stated and a criticism offered of the views put forward by n 
lawyers 


speaker has 


ircumstances are 
any constitutional 
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were in a minority in the House of Commons; the government was continued in 
office only with the support of the Progressives.*° At a time when a motion of 
censure on the government was being debated, Mr. King sought a dissolution of 
the House. This was refused by Lord Byng and the Prime Minister thereupon 
resigned. Lord Byng invited Mr. Meighen, the leader of the largest party in the 
House, to form a government, and it must be emphasized that at the time there 
was a strong possibility that an alternative government could be formed. How- 
ever, Mr. Meighen failed to secure the confidence of the House and on his 
recommending a dissolution the Governor-General agreed to this course. His 
action has been criticized on different grounds by Dr. Evatt*! and the late 
Professor Keith.** Both agreed that Mr. King should have been the one to whom 
a dissolution was granted.** The general election which followed the dissolution 
returned Mr. King to power, but Dr. Evatt has warned against the acceptance 
of the decision of the electorate as ex post facto approving or rejecting the de- 
cision of the monarch or the governor-general.** Mr. King lost little time in 
bringing to the attention of the Imperial Conference of 1926 the question of the 
status and powers of the governor-general. The Conference adopted the follow- 
ing resolution which, it will be noted, in no way indicates that Lord By ng ac ted 
unconstitutionally in refusing a dissolution to Mr. King:*° “In our opinion it is 
an essential consequence of the equality of status existing among the members 
of the British Commonwealth of Nations that the Governor-General of a Do- 
minion is the representative of the Crown, holding in all essential respects the 
same position in relation to the administration of public affairs in the Dominion 
as is held by His Majesty the King in Great Britain, and that he is not the repre- 
sentative or agent of His Majesty’s Government in Great Britain or of any 
Department of that Government.””¢ 

Although this resolution has been hailed as a great stride in the development 
of Commonwealth relations, it does not provide a complete answer to the ques- 
tion whether, and if so in what circumstances, a governor-general is entitled to 
refuse the advice of his ministers on such matters as requests for dissolutions. 
The conventions governing the exercise by the Queen of the prerogative power 
of dissolution are far from definite and the resolution of 1926 merely settled, 
what had hitherto been uncertain, that precedents governing the action of the 
monarch could be used to determine the decision of a governor-general.27 All 
that can safely be said of the exercise of the prerogative of dissolution by the 
Queen is that it would necessitate quite exceptional circumstances for the Queen 


”The representation of the parties in the House of Commons after the election of 1925 
was as follows: Conservatives (led by Mr. Meighen), 116; Liberals (led by Mr. Mac- 
Kenzie King), 101; Progressives, 24; Labour and Independents, 4. 

“Evatt, The King and His Dominion Governors, 62. 

#A. B. Keith, Letters and Essays on Current Constitutional and International Prob- 
lems 1935-6 (London, 1936), 84-5. and The Dominions as Sovereign States, 221. 

*This view is not shared by Mr. Forsey nor by Mr. Meighen. The latter has expressed 
the opinion that “the Governor-General was right and Mr. MacKenzie King was wrone”’ 
(A. Meighen, U’nrevised and Unrepenied, Toronto, 1949, 169). The former stated: 

. Lord Byng’s course from start to finish was not only entirely constitutional but 
essential to the preservation of constitutional liberty” (Forsey, The Royal Power of Dis- 
solution, xiv) 


“Evatt, The King and His Dominion Governors, 165-6. Dr. Evatt states: “The true 


test of the constitutional exercise of such a reserve power should direct itself to the cir- 
cumstances existing when the power is exercised, disregarding the mere calculation as to 
the outcome of the subsequent electoral verdict.” 

*See also Forsey, The Royal Power of Dissolution, xiv, 250 

“Report of the Imperial Conference, 1926, Cmd. 2768 (1926), 16. 

*Forsey, The Royal Power of Dissolution, 3-4. 
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to refuse the advice tendered to her by her ministers. In all cases the Queen 
must act on the advice of ministers who will accept responsibility for her de- 
cision. Should she find ministers, other than those who tendered the advice 
which proved unacceptable to Her Majesty, prepared to support her decision 
to reject such advice, these ministers must accept responsibility ex post facto 
for the decision taken.** 

Reference must also be made to the refusal by Sir Patrick Duncan of the 
rather informal request by General Hertzog for a dissolution of the Parliament 
of South Africa in 1939. This precedent tends to support the statements made 
in the preceding paragraph. It appears that General Hertzog, after his defeat 
on a motion that South Africa should not take active part in the Second World 
War, made a request, which he did not press, that Sir Patrick should dissolve 
Parliament. This request was refused and Sir Patrick invited General Smuts to 
form a government, which the latter succeeded in doing. In this case there 
would appear to have been exceptional circumstances to support the Governor- 
General’s rejection of advice tendered by the Prime Minister. The Prime Min- 
ister was supported by a minority of his cabinet*® and there was a probability 
that an alternative government could be formed. General Smuts, by accepting 
office, shouldered responsibility for the refusal of the Governor-General to accept 
the advice of General Hertzog.*° 

On the basis of these recent precedents we can examine the dissolution in 
1951 of the Parliaments of Australia and New Zealand. In each case, cabinet 
approved the submission of advice that Parliament be dissolved.*! The governor- 
general must act on the advice of his ministers,** but the ministers on whose 
advice he must act need not be those who have advised a dissolution. However, 
if there is little or no prospect of an alternative ministry being formed, it is 
unlikely that the governor-general will be able to find ministers who will accept 
re sponsibility for his refusal and also command the confidence of the lower 
house.** In Australia the Governor-General, on being advised to grant a double 
dissolution, might have accepted or rejected the advice. As he accepted Mr. 
Menzies’s advice the Menzies government necessarily assumed responsibility for 
his decision. On the other hand, if he had rejected Mr. Menzies’s advice, and 
the latter had then tendered his resignation, as did Mr. King in 1926, the Gov- 
ernor-General would have been in a much weaker position than either Lord Byng 
or Sir Patrick Duncan. In March, 1951 there was no prospect of an alternative 
government being formed as the only party not sharing the government benches 
was in a hopeless minority in the lower house and could not have won a vote of 
confidence there.** If Mr. McKell had declined the advice of Mr. Menzies and 
Mr. Menzies had then resigned, and the Governor-General had invited Mr. 
Chifley to take office as Prime Minister, the Labour government would have 

“Sir John Marriott in his Foreword, ibid., x-xi. *Ibid., 251. 

“For a more detailed treatment of the South African crisis of 1939, see ibid., 251-6. 

"See ibid., 7-10, 251, 253, 258-9, and Sir John Marriott's opinion referred to in foot 
note 8, supra. 

“This principle is clearly established and is confirmed by the resolutions of the Imperial 

Conferences of 1926 and 1930. Report of the Imperial Conference, 1926, 16-17, Report 
of the Imperial Conference, 1930, 27. 

“If there are but two parties in the lower house it is extremely unlikely that an alter- 
native government could be formed. See Forsey, The Royal Power of Dissolution, 263. 

“Sir John Marriott has stated: “Save under very exceptional circumstances the King 
[or the Governor- Ge neral] can appe al against his re sponsible advisers to Parliament, or 
against Parliament to the electorate, only if he can induce an alternative Minister to 


ccept ueendlilliey for he step contemplated.” Foreword to tbhid., xi; see also tbid., 
263 ff 
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been defeated as soon as they met the House of Representatives. In such circum- 
stances it would clearly have been improper to grant a dissolution to the Labour 
government, and the Governor-General would have had no alternative but to 
recall] the Coalition government to power. On a further request for a double 
dissolution the Governor-General would have been obliged to act on this advice. 
It can safely be asserted, therefore, that Mr. McKell’s decision to grant a double 
dissolution was the correct one as no alternative government to take responsi- 
bility for the decision to reject the advice was possible.*° In New Zealand it was 
also clear that there could not have been an alternative government to support 
the Governor-General’s decision to reject the advice of Mr. Holland. The La- 
bour party with thirty-four seats as against forty-six held by the National party 
could not have hoped to form a government.*® The Governor-General had no 
option but to accept the advice submitted by Mr. Holland. 

Certain propositions can be said to have been affirmed by the two recent dis- 
solutions of Parliament. (1) In the exercise of prerogative powers, including 
the power of dissolution, the governor-general has a discretion. No government 
can take it for granted that their advice will be accepted. (2) The discretion is 
a personal one, but by convention the governor-genera]l must act on the 
advice of responsible ministers. (3) Subject to proposition (4), the governor- 
general may reject the advice of his ministers for the time being only if there 
is a possibility of the formation of an alternative government which will accept 

responsibility ex post facto for the rejection of the advice tendered by the out- 
going ministry. (4) The governor-general, as the final guardian of the constitu- 
tion, may in very exceptional circumstances refuse the advice of his ministers 
although there is no possibility of an alternative government being formed.** 

Although in the cases of the dissolution of the Parliaments of Australia and 
New Zealand in 1951 it is relatively clear that the governors-general acted con- 
stitutionally when they accepted the advice of their ministers, it is possible that 
on other occasions opposing views may be held as to the proper course for the 
Crown to adopt. The Lord Byng—MacKenzie King incident will come readily 
to mind,** and some criticism has been offered of the action of the King in 1931 


“As Sir John Marriott infers (see footnote 34, supra), there may be circumstances 
where, although an alternative government is not possible, the governor-general would 
be justified in refusing to accept the advice of his ministers; e.g. if his ministers were 
attempting to subvert the constitution, the governor-general would be entitled as the 
guardian of “constitutional liberty” (see footnote 23, supra) to refuse such advice. How- 
ever, Mr. Menzies’s request for a double dissolution was a perfectly constitutional device 
to break the deadlock between the two houses. 

“Since the enactment of the Legislative Council Abolition Act, 1950, which came into 
operation on January 1, 1951, the New Zealand General Assembly has been a unicameral 
legislature. 

“This would seem to follow from the following opinion of Mr. Forsey: “The danger 
of royal absolutism is past; but the danger of Cabinet absolutism, even of Prime Minis- 
terial absolutism, is present and growing. Against that danger the reserve power of the 
Crown, and especially the power to force or refuse dissolution, is in some instances the 
only constitutional safeguard. The Crown is more than a quaint survival, a social orna- 
ment, a symbol, ‘an automaton, with no public will of its own.’ It is an absolutely essen- 
tial part of the parliamentary system. In certain circumstances the Crown alone can pre- 
serve the Constitution, or ensure that if it is to be changed it shall only be by the de- 
liberate will of the people.” The Royal Power of Dissolution, 259. In 1950 the Governor 
of Victoria refused a dissolution of Parliament to the Prime Minister of the Liberal gov- 
ernment which had been defeated on a motion of no confidence. In this case the Governor 
could reasonably assume that an alternative government would be formed. See Z. Cowen, 
(1950) 32 Journal of Comparative Legislation and International Law 79-80. 

“Forsey, The Royal Power of Dissolution, 131-250, shows that a considerable diversity 
of opinion exists as to whether or not Lord Byng acted constitutionally in 1926. 
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when he called on Mr. Ramsay MacDonald to form a government.*® Because of 
the uncertainty as to the relative constitutional conventions and the lack of 
precision as to their scope, quite different interpretations can be, and have been, 
placed on the actions of the Crown (including in that term governors-gen- 
eral) .*° In many cases all the relevant information has not been, and is unlikely 
to be, made public and in these circumstances it is impossible to be certain that 
the opinions put forward take account of the many considerations that influ- 
enced the Crown’s decision. A further point to be borne in mind is that, although 
the governor-general has been declared to occupy the same position vis-a-vis 
dominion ministers as does the monarch in relation to United Kingdom minis- 
ters, the apparent equality of status is far from being an accurate statement of 
their relative positions.*! Because of this difference in status it is by no means 
clear that precedents available in the United Kingdom governing the actions of 
the monarch can be applied automatically to determine the manner in which 


“Of this incident Dr. Evatt writes: “In his recent study of the Constitutional Crisis in 
England in 1931 (Crisis and the Constitution), Professor Laski, after setting out the cir- 
cumstances under which Mr. MacDonald retained the Premiership, although almost the 
whole of the members of the House of Commons who comprised his former party at 
once went into Opposition, said: 

‘For such a sequence of events there is no parallel in British history. . . . Mr. Mac- 

Donald formed a Coalition with four out of twenty-one colleagues, and the support, 

known only after the event, of one-nineteenth of his parliamentary party.’ 

“According to Laski, the action taken was made possible through the the fact that the 
commission to form a Ministry proceeded from the King to his Prime Minister, and the 
result was to nullify the wishes of the great majority of the Cabinet, of the Parliamentary 
party behind the Cabinet, and of the party supporters in the electorate. The point which 
is noteworthy at present is not at all the particular action taken, but the fact that the 
undefined content of the conventions of the Constitution rendered it possible. Mr. Mac- 
Donald, according to Laski, became the King’s personal nominee for the role of Prime 
Minister, and the precedent was regarded by Mr. Leonard Woolf as one which 

‘might be developed so that the Crown could be used to break down the democrat 

system of party government, and to introduce . . . a system not materially different 

from that of a dictatorship.’ ”’ Evatt, The King and His Dominion Governors, 10-11 

“See Forsey, The Royal Power of Dissolution, 6-7. 

“The powers and authorities of the governor-general are substantially the same as those 
of the sovereign but his influence is likely to be considerably less. Governors-general, 
though they are normally men who have had a distinguished career in the service of the 
Crown in another field, are unlikely to possess the special training in constitutional history 
and law demanded of the monarch. Nor are they likely to have the gift of striking that 
delicate balance between independence and subordination which characterizes the posi- 
tion of the governor-general. A King or Queen is surrounded with an aura of prestige 
and affection and his impartiality is taken for granted. The practice of appointing local 
men as governors-general has this great disadvantage—that such men may not hold them- 
selves aloof from the political scene. The very fact that the governor-general receives his 
appointment on the recommendation of a dominion government of necessity gives him a 
stature less than that of an hereditary monarch. The governor-general’s term is short in 
relation to the period over which the King has gained a first-hand knowledge of the 
problem of government. The government of the United Kingdom is thus far more likely 
seriously to consider the advice of the King, because of his long experience in the affairs 
of the country, than is a dominion government to defer to the wishes of a governor- 
general. See W. Bagehot, The English Constitution (2nd ed., London, 1945), 67-78 for 
a statement of the influence that the sovereign may wield. Although Bagehot wrote with 
special reference to the relations between Queen Victoria and her ministers, any monarch 
possessed of outstanding qualities could exercise similar influence. Perhaps the difference 
in stature between the sovereign and governor-general is best illustrated by a quotation 
from Shakespeare’s Merchant of Venice: 

So doth the greater glory dim the less: 
A substitute shines brightly as a king 
Until a king be by, and then his state 
Empties itself as doth an inland brook 
Into the main of waters 
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the governor-general should act.** At the present time the governor-general is 
expected, either alone or with the assistance of whatever legal advice he deems 
necessary, to interpret the maze of conflicting precedents and opinions and to 
decide for himself whether the advice tendered should be accepted. Moreover, 
it is undesirable for the representative of the Crown to become involved in a 
political dispute.** Thus a strong case can be made for the formulation by each 
dominion of the rules which govern the exercise of the governor-general’s dis- 
cretion.** This suggestion involves an examination of the relevant precedents 
and the incorporation of the conventional rules into positive law. Such a step 
would in large measure remove the uncertainty surrounding the present conven- 
tions and relieve the governor-general of an extremely onerous and delicate 
task.*% 

Reference has been made to the reserve powers of the Crown and to the 
important position occupied by the Crown as the ultimate guardian of the con- 
stitution.** Although the abdication crisis proved that even a King can be re- 
moved from office when he seeks to pursue a course in opposition to the views 
of his ministers, the monarch does occupy a much stronger position vis-a-vis 
his ministers than does a governor-general. The resolutions of the Imperial Con- 
ference of 1930 placed the appointment, and by inference the removal, of a 
governor-general in the hands of dominion ministers. A governor-general who 
considered that he should resist unconstitutional advice tendered by his minis- 
ters would run the very real risk that advice would be given that he be removed. 
It is clear, of course, that both the monarch and a governor-general possess, for 
use in exceptional circumstances, the reserve power of appealing from ministers 
to Parliament and from Parliament to the electorate. At the present time, be- 
cause the scope of the prerogative powers is uncertain, the monarch and a 
governor-general are in a relatively weak position when a government contest 
their interpretation of the precedents governing the exercise of these powers. 
The Crown is unable, when appealing to Parliament or the electorate against 
the ministry, to demonstrate clearly that what the ministers advised was uncon- 
stitutional. The position would be different if the principles governing the exer- 
cise of prerogative powers were made part of positive law to which reference 
could readily be made. 

At present, if the governor-general were to refuse ministerial advice on the 
ground that it tended to subvert the constitution, it would seem that he could 
quickly be brought to heel by the threat of removal. A government whose advice 


“Kennedy, The Constitution of Canada, 1534-1937, 505-6, has stated: “Canada cannot 
rely on these indefinite and indecisive precedents, which merely provide ‘case law’ for 
argument, and it must work out its own procedure on the principle that the rules of 
executive authority in the United Kingdom cannot be imitated, for they do not exist as 
rules; and should not be imitated, if they did exist. . . . it is impossible to expect him 
[the governor-general] to follow English precedents for they are neither clear nor 
applicable.” 

“Evatt, The King and His Dominion Governors, 69, has written: “It is desirable in the 
interests of the Crown and of its Dominion representatives that there should be more 
precise rules governing the circumstances and conditions under which a dissolution should 
be granted and should be refused. The absence of such rules does not necessarily bring 
the King or the Governor-General into the realm of political discussion and criticism, but 
its presence would be a complete safeguard against the possibility of misunderstanding 
and possible condemnation.” 

“Several writers have suggested that such a course be followed. See Kennedy, The 
Constitution of Canada, 1543-1937, 505-6; K. H. Bailey’s Introduction to Evatt, The 
King and His Dominion Governors, xv-xvi; and ibid., 7, 69, 120, 269-81 

“Dr. Evatt considers that there should be “some authoritative definition of the Crown's 
reserve powers, preferably in statute form” (ibid., 7). 

“See footnotes 23, 34, 37, and 45, supra. 
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was rejected, and which did not choose to resign, could appeal to the Queen to 
remove the governor-general so that he could be replaced by an appointee less 
likely to resist the course of action proposed. The Queen would then be placed 
in a delicate position. She would no doubt appreciate that her refusal to accept 
the advice of her ministers might lead to a secession of that dominion from the 
Commonwealth. But, on the other hand, she would be no less appreciative of 
her position as the final guardian of the constitution with a duty to ensure the 
observance of the fundamental principles on which democratic government in 
the dominions has been built. It would seem that, unless she is prepared to ex- 
ercise her power to dismiss her ministers—a power which has been used spar- 
ingly in the past—and thus force a general election to be held on the constitu- 
tional issue, the Queen or her representative has no alternative but to accept 
the advice of her ministers unless an alternative government could be formed. 
It is right that the people should be asked to express themselves on the constitu- 
tional question, but, if the opposition party in presenting the governor-gene ral’s 

case to the electorate failed to do justice to the merits of the dispute, the elec- 
torate would perhaps be unable to appreciate the important issue at stake. The 
hand of the governor-general, and the position of an opposition party fighting 
the election on the issue of the governor-general’s powers, would be immeasur- 
ably strengthened if the powers of the Crown were clearly defined by statute. 
To sum up, then, the governor-general is largely unable at the present time to 
protect fundamental constitutional rights because of the uncertainty surrounding 
his powers. A ministry which desired to act unconstitutionally could take advan- 
tage of the relatively weak position of the governor-general to secure his ap- 
proval of their course of action. It is therefore extremely desirable that the 
status, powers, and authorities of a governor-general should be clearly defined 
in order to permit the holder of that office to exercise, without causing a political 
controversy, the functions that appertain to his position as an essential element 
in the constitutional] structure. 


Auckland University College J. F. Nortuey 
Auckland 


THe CarisBpEAN Law JOURNAL 

We are pleased to welcome the appearance of The Caribbean Law Journal, 
which will be published three times a vear, at the end of each legal term by 
The City Printery, Cross Roads, Jamaica, B.W.I. Our welcome is all the more 
warm owing to the fact that of the three editors, two—Mrs. Gloria Cumper 
(Gloria Carpenter) and Mr. Louis Fox—are graduates of the School of Law, 
University of Toronto. The Journal will emphasize legal scholarship and legal 
administration and will aim at filling a pressing need felt throughout the entire 
British West Indies. A special and valuable feature will be the full reporting, 
with appropriate headnotes and annotations, of British West Indies, British 
Guiana, and British Honduras cases decided in the Judicial Committee of the 
Privy Council and in the various Supreme Courts and Courts of lower jurisdic- 
tion in the different British West Indian areas, and thus there is added another 
series of reports to those of other common law countries. We are confident that 
the Journal will be received with wide gratification, and we offer the editors 
our sincerest congratulations on the realization of plans to which for some years 
they have given diligent and patient thought and preparations. The University 
of Toronto Law Journal joins with other legal periodicals in assuring the editors 
of its support and interest in this venture of faith, and feels confident that The 
Canbbean Law Journal will receive the warm-hearted welcome which it 
deserves. 


School of Law, University of Toronto W. P. M. KENNEDY 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past year and, 
in the case of the Maritime Provinces and Newfoundland, the previous year 
also, covers only the most important statutes. 


DoMINION OF CANADA 


15 Geo. VI, Fourth Session, Twenty-first Parliament, 1951 
Acts passed, 387; Public, 65; Local and Private, 28; Divorce, 294 


AGRICULTURE.—The Canadian Wheat Board Act, 1935, c. 53, is amended 
(c. 3) in its definition of “pool period” and in its provisions respecting payment 
by the Board for wheat sold and delivered to it. The Farm Improvement Loans 
Act, 1944-5, c. 41, is amended (c. 6) in its provisions respecting limitation of 
government liability to banks for losses on certain farm improvement loans. 
The Prairie Farm Rehabilitation Act, 1935, c. 23, is amended (c. 58) in its 
provisions respecting appointment of staff and in requiring government consent 
to projects involving expenditures in excess of $10,000. 


Buinp Persons.—The Blind Persons Act (c. 38) provides for contribution 
by the Dominion, pursuant to Dominion-provincial agreements, to provincial 
allowances for blind persons. 


Citizensuip.—The Canadian Citizenship Act, 1946 (c. 15) is amended 


(c. 12) in its provisions respecting loss of Canadian citizenship. 


ConsuMerR Crepit.—The Consumer Credit (Temporary Provisions) Act, 
1950-1, c. 3, is amended (c. 14) ina number of particulars respecting, inter alia, 
conditional sale contracts. 


Courts.—The Judges Act, 1946, c. 56, is amended (c. 52) by provisions 
increasing the salaries of the judges of the Exchequer Court and of the superior, 
district, and county courts of the provinces, and by changes in the provisions 
for annuities for certain judges and widows of judges. The Supreme Court Act, 
R.S.C, 1927, c. 35, is amended (c. 61) in its provisions respecting appeals in 
forma pauperis. 


Criminat Cope.—The Criminal Code, R.S.C. 1927, c. 36, is amended (c. 
25) in its provisions for race meetings and is also amended (c. 47) in its pro- 
visions as to offences involving members of the armed forces and as to possession 
of offensive weapons and firearms. The latter amendment also establishes 
offences respecting interference with the loyalty of the Canadian armed forces 
or forces of another state lawfully in Canada and respecting prohibited acts for 
a purpose prejudicial to national security. 


Customs Aanp Exctse.—The Customs Act, R.S.C. 1927, c. 42, is amended 
(c. 26), inter alia, in its provisions respecting inquiries into customs matters. 
The Customs Tariff, R.S.C. 1927, c. 44, is amended (c. 27) and the Excise Tax 
Act, R.S.C. 1927, c. 179, is amended (c. 28) by repeal of Part X and by various 
changes in the tax schedules. 
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Dairy Propucts.—The Canada Dairy Products Act (c. 39) provides for the 
establishment of grades for dairy products and regulates international and inter- 
provincial trade in dairy products by re quiring governmental consent for or 
prohibiting such trade unless there is compliance with prescribed grades and 
standards. Power is also given to prohibit export or import of substitutes. 


Derence.—The Defence Production Act (c. 4) establishes a Department of 
Defence Production under a responsible Minister who is charged with examining 
into, organizing, mobilizing, and conserving the resources of Canada in respect 
of defence supplies and facilities and co-ordinating all economic and industrial 
facilities in respect of defence supplies and defence projects. The Minister is 
also empowered to acquire and dispose of defence supplies and defence pro- 
jects. Persons may be required to enter into defence contracts and the Minister 
may requisition defence supplies. Provision is also made for establishing pro- 
duction priorities for defence supplies or defence projects and for appointment 
of a controller of the business of a person who fails or is likely to fail in carrying 
out defence requirements. This Act repeals the Essential Materials (Defence) 
Act, 1950-1, c. 6, and supersedes the Defence Supplies Act, 1950, « 


E.ections.—The Dominion Elections Act, 1938, c. 46, is amended (c. 48) 
in its provisions respecting mode of voting by ballot and by addition of a section 
requiring elections in the Northwest Territories to be conducted in accordance 
with the Act. 


EMERGENCY Powers.—The Emergency Powers Act (c. 5) is an attenuated 
War Measures Act which, while not interfering with the operative force of this 
latter Act, enables the government to take defence and economic measures to 
deal with “the existing international emergency” but without the wide powers 
to interfere with individual liberties given by the War Measures Act. 


Export AND Import Permits.—The Export and Import Permits Act, 1947, 

17, is amended (c. 15) in its provisions respecting establishment of lists of 
goods for export and for import control and its provisions respecting import 
permits. 


Foreicn Excuance.—The Foreign Exchange Control Act, 1946, c. 53, is 
amended (c. 7) by providing for its continuance in force until 60 days after 
commencement of the first session of Parliament commencing in 1953. 


Hovustnc.—The National Housing Act, 1944-5, c. 46, is amended (c. 32) in 
its provisions respecting interest rates. The Central Mortgage and Housing Cor- 
poration Act, 1945 (2nd sess.), c. 15, is amended (c. 24) in its administrative 
provisions. 

Income Tax.—The Income Tax Act, 1947-8, c. 52, is extensively amended 
(c. 51), inter alia, in its provisions respecting income computation, allowable 
deductions, and dividends received by a corporation. A 20 per cent defence sur- 
tax is levied, averaging provisions are made for farmers and fishermen, and 
certain provisions are introduced respecting taxation of members of the arme d 
forces. Changes are made in the provisions relating to undistributed income of 
corporations and to gift tax. The provisions for appeals to the Income Tax 
Appeal Board are also amended. 


InptaNs.—The Indian Act (c. 29) replaces the Act in R.S.C. 1927, c. 98, 


and is a comprehensive enactment dealing with Indians, their status and their 
reserves. 
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INsuRANCE.—The Canadian and British Insurance Companies Act, 1932, 
16, is amended (c. 11) in its provisions for proxy voting and for distribution 
of profits as dividends or bonuses. 


INTERNATIONAL RELATIONS.—The following statutes bear on various phases 
of Canada’s international relations: (i) The Migratory Birds Convention Act, 
R.S.C. 1927, c. 130, is amended (c. 20) in its enforcement provisions. (ii) The 
Canada-France Income Tax Convention Act (c. 40) gives legal effect to a 
convention covering Canadian income tax and French tax on income of physical 
persons and on companies. (iii) The Canada-France Succession Duty Con- 
vention Act (c. 41) gives legal effect to a convention covering Canadian suc- 
cession duties and French inheritance tax. (iv) The Canada-Sweden Income 
Tax Agreement Act (c. 42) gives legal effect to an agreement covering Cana- 
dian income tax and Swedish income tax including coupon tax. All of these tax 
accords are designed to prevent double taxation and tax evasion. 


KINGSMERE PaRK AND LaurtER House.—Two statutes, the Kingsmere Park 
Act (c. 18) and the Laurier House Act (c. 19) provide for the administration 
of property left to Canada by the late Prime Minister, the Right Honourable 
W. L. M. King, the administration to be in accordance with the desires and 
purposes expressed in Mr. King’s will. 


MunicipaL Grants.—The Municipal Grants Act (c. 54) involves a volun- 
tary shedding of Crown immunity from municipal taxation of Crown property, 
and enables municipalities to apply for a grant of federal money in respect of 
non-taxable federal property. 


NaturRAL Resources.—The Alberta Natural Resources Transfer (Amend- 
ment) Act (c. 37), the Manitoba Natural Resources Transfer (Amendment) 
Act (c. 53), and the Saskatchewan Natural Resources Transfer (Amendment) 

(c. 60) give effect to amending agreements between the Dominion and the 
western provinces respecting investment of money from the sale of certain lands 
originally dealt with in agreements made in 1930 for the transfer to the named 
provinces of natural resources. 


PENSIONS.—Extensive amendments (c. 56) are made to the Pension Act, 
R.S.C. 1927, c. 157, which provides for pension benefits for members of the 
armed forces. The Old Age Assistance Act (c. 55) provides for Dominion- 
provincial agreements by which Canada will make contributions to the province 
in respect of payments by the province to needy persons who have reached 
sixty-five and are not in receipt of the old age security pension payable at 
seventy or of allowances to blind persons or veterans under specified legislation. 


Post Orrice.—The Post Office Act {c. 57) is a general statute governing 
post office administration and operation, and replaces The Post Office Act, 
R.S.C. 1927, c. 161, The Savings Banks Act, R.S.C. 1927, c. 15, and Part IX of 
The Excise Tax Act, 1947, c. 60. 


PETITION OF RiGHt.—The Petition of Right Act, R.S.C. 1927, c. 158. is 
amended (c. 33) in its provisions for filing and serving a petition. 


PRISONS AND ones The Prisons and Reformatories Act. R.S.C. 
1927, c. 163, is amended (c. 34) by addition of Part X applicable to Alberta 
and to confinement of offende rs in certain institutions there. 
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Rattways.—The Canadian National Railways Financing and Guarantee Act 
(c. 45) empowers the C.N.R. to issue securities for capital expenditures and 
provides for temporary government loans to it in respect of such expenditures. 
The Canadian National Railways Refunding Act (c. 46) provides for govern- 
ment refunding of C.N.R. securities. Two statutes (cc. 43, 44) provide respec- 
tively for acquisition by the C.N.R. of the railway of the Quebec Railway Light 
and Power Co. and for construction by the C.N.R. of a line of railway in Mani- 
toba. Another statute (c. 9) appoints auditors for 1951 to audit the accounts 
of national railways as defined in the Canadian National—Canadian Pacific Act, 
1933, c. 33. 

VeETERANS.—The Veterans Benefit Act, 1951 (c. 62), is a measure extending 
the application of veterans’ legislation to members of special forces, e.g. those 
designated for NATO service. The Veterans Insurance Act, 1944-5, c. 49, is 
amended (c. 64), inter alia, in its eligibility provisions and its provisions respect- 
ing beneficiaries and payments to them. The Returned Soldiers’ Insurance Act, 
1920, c. 54, is extensively amended (c. 59) as, for example, in its provisions 
respecting beneficiaries. The Veterans’ Business and Professional Loans Act, 
1946, c. 69, is amended (c. 63) in its definition of veteran and in its penalty 
provisions. 

WEIGHTS AND Measures.—The Weights and Measures Act (c. 36) repeals 
the Act in R.S.C. 1927, c. 212, and provides for use of uniform weights and 
measures throughout Canada, sets up reference standards for weights and 
measures, prescribes measures of length and of weight and capacity, and deals 
with the marking of weights and measures and with their use in transactions. 
The Length and Mass Units Act (c. 31) establishes units of length and mass for 
Canada and requires the National Research Council to maintain standards of 
length and mass calibrated in terms of the units defined in the Act. 


MIScELLANEOUS.—The Federal District Commission Act, 1926-7, c. 55, is 
amended (c. 50) in its provisions respecting the constitution and powers of the 
Commission. The Emergency Gold Mining Assistance Act, 1947-8, c. 15, is 
amended (c. 49) as to its application to production and sale of gold in 1950 
and the amendment extends its application to gold sold in 1951. The Northwest 
Territories Act, R.S.C. 1927, c. 142, is amended (c. 21) in its provisions for the 
establishment of a Council of the Northwest Territories. Statutory authority is 
given (c. 10) to Quebec to construct a bridge across the St. Lawrence River. 
The Hamilton Harbour Commissioners Act (c. 17) enlarges the Commissioners’ 
powers to include conduct of amusements, recreation grounds, and beaches on 
harbour land. The Yukon Act, R.S.C. 1927, c. 215, is amended (c. 23) in its 
provisions for an elective council and for prohibiting manufacture or import of 
intoxicating liquor save by permission. The Juvenile Delinquents Act, 1929, 
c. 46, is amended (c. 30) in its definition of “child.” The Radio Act, 1938, 
c. 50, is amended (c. 22) by including telecommunication within its scope and 
in its licensing and exemption provisions. The Quebec Savings Banks Act, 
R.S.C. 1927, c. 14, is amended (c. 35) in its provisions for loans. The Govern- 
ment Employees Compensation Act, 1947, c. 18, is amended (c. 16) in its ex- 
clusions and in its application to the Yukon and to the Northwest Territories, 
and to persons employed outside of Canada and to persons employed in govern- 
ment hospitals for treatment of tuberculosis. The Canadian Commercial Cor- 
poration Act, 1946, c. 40, is amended (c. 13) in its provisions respecting the 
purpose of the corporation and grants and advances to it and by repeal of 


Part Ii. 
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5-16 Geo. VI, Fifth Session, Twenty-first Parliament, 1951 
Acts passed, 37; Public, 33; Local and Private, 4 


AGRICULTURE.—The Agricultural Products Board Act (c. 1) establishes an 
Agricultural Products Board which is empowered, subject to the approval of 
the Governor-in-Council and the direction of the Minister of Agriculture, to 
buy, sell, or import agricultural products, to sell or deliver such products to any 
foreign government pursuant to any contract made by Canada with such gov- 
ernment, and to purchase agricultural products on behalf of any foreign govern- 
ment, and to store, transport, or process agricultural products. The Prairie Grain 
Producers’ Interim Financing Act (c. 20) is designed to provide short-term 
credit to prairie grain producers who are in temporary financial difficulties 
owing to inability to complete harvesting or to make delivery of grain. The Act 
provides for guaranteed bank loans. 


Bitts oF Excuance.—The Bills of Exchange Act, R.S.C. 1927, c. 16, is 
amended (c. 2) to take account of the five-day work week for banks. 


Civit Service.—The Civil Service Act, R.S.C. 1927, c. 22, is amended (c. 10) 
in its provisions respecting tenure of office and salaries of the civil service com- 
missioners. 


ComBinEs.—The Combines Investigation Act, R.S.C. 1927, c. 26, is amended 
(c. 30) by addition of a provision prohibiting resale price maintenance. 


Courts.—An amendment (c. 25) to the Supreme Court Act, R.S.C. 1927, 
c. 35, increases slightly the upper limit of the Registrar’s salary. A similar 
amendment (c. 11) is made to the Exchequer Court Act, R.S.C. 1927, c. 34. 


Derence.—The Canadian Forces Act (c. 7) amends various pieces of exist- 
ing legislation in their application to members of the armed forces. 


DomINION-PRovinciAL RELATIONS.—The International Rapids Power De- 
velopment Act (c. 13) approves an agreement between Canada and Ontario 
respecting the development by Ontario of the power resources in the inter- 
national-rapids section of the St. Lawrence River, subject to and in accordance 
with Canada’s obligations under the Boundary Waters Treaty with the United 
States. 


Evections.—The Dominion Elections Act, 1938, c. 46, is amended (c. 3) by 
changing its title to the Canada Elections Act and by various other changes too 
numerous to detail but covering, inter alia, voting by members of the Canadian 
forces and changes in the conduct of elections. 


Finance.—The Financial Administration Act (c. 12) is a comprehensive 
enactment dealing with the receipt and disbursement of public funds, the in- 
curring of public debt, and the keeping of public accounts. The Treasury Board 
remains the general supervisory administrative agency in the field of financial 
administration. The Act replaces the Consolidated Revenue and Audit Act, 
1931, c. 27; The Board of Audit Act, R.S.C. 1927, c. 10; The Contingencies 
Act, R.S.C. 1927, c. 31; The Debts Due to the Crown Act, 1932, c. 18; and 
specified sections of The De partment of Finance and Treasury Board Act, 


R.S.C. 1927, c. 71, and The Government Companies Operation Act, 1946, c. 
24. 
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INTERNATIONAL RELATIONS.—The following statutes bear on various phases 
of Canada’s international relations: (i) The Whaling Convention Act (c. 29) 
implements the International Convention for the Regulation of Whaling 
executed on December 2, 1946; (ii) The Visiting Forces (North Atlantic 
Treaty) Act (c. 28) implements an agreement among the NATO countries 
respecting the status of their respective forces while in the territory of another 
member state; (iii) The Privileges and Immunities (North Atlantic Treaty 
Organization) Act (c. 32) implements an agreement among the NATO 
countries on the status of NATO, national representatives thereto, and the 
international staff of the organization; (iv) The United Kingdom Financial 
Agreement Act (c. 27) approves an agreement to continue the interest-free 
provision of a loan to Great Britain until January 1, 1954; and (v) an amend- 
ment is made (c. 5) to the Canada-United States Tax Convention legislation 
to give effect to a United States reservation as to professional earnings of 
actors, artists, musicians, and athletes. 


Lanp Surveys.—The Canada Land Surveys Act (c. 4) deals with the 
training and qualification of persons as Dominion topographical surveyors and 
Dominion land surveyors and with surveys of certain Dominion public lands 
and of land in the Northwest Territories or in the Yukon Territory. 


NaTIonaL GaLLery.—The National Gallery Act (c. 16) replaces a similarly 
named Act of 1913 (c. 33) and continues the Board of Trustees under the 
corporate name of The National Gallery of Canada. It is declared to be an 
agent of the Crown for all its purposes. The responsible minister is the Minister 
of Citizenship and Immigration. 


Pensions.—The Old Age Security Act (c. 18) establishes a $40 monthly 
pension for all persons in Canada who have reached seventy years of age and 
who satisfy the twenty-year residence requirement prescribed by the Act. The 
pension, payable in the exercise of a spending power, is to be financed by a 

2 per cent sales tax and a 2 per cent tax on taxable income. The Act repeals 
the Old Age Pensions Act, R.S.C. 1927, c. 156. The Pensions Act, R.S.C. 1927, 
c. 157, is amended (c. 19) by the substitution of new scales of benefits in respect 
of disability or death of members of the armed forces. 


eae Worxs.—The Public Works Act, R.S.C. 1927, c. 166, is amended 

33) by providing that tenders for public works need not be invited where 
the work is of pressing emergency or can be more expeditiously and economi- 
cally executed by employees of the department concerned or the estimated cost 
is less than $15,000 and the Minister decides, in view of the nature of the 
work, that it is not advisable to invite tenders. 


Rapio Broapcastinc.—The Canadian Broadcasting Act, 1936, c. 24, is 
amended (c. 6) in its provisions respecting the constitution of the Canadian 
Broadcasting Corporation and the tenure of office of the governors. Certain 
grants to the Corporation over a five-year period are specified. The licensing 
provisions governing private stations are also amended. 





Rattways.—The Canadian National—Canadian Pacific Act, 1933, c. 33, is 
amended (c. 8) by addition of a provision respecting the content of the annual 
report to Parliament. The Maritime Freight Rates Act, R.S.C. 1927, c. 79, is 
amended (c. 15) by repeal of s. 6 and by addition of a provision as to west 
bound rail-and-lake traffic. Extensive amendments (c. 22) are made to the 
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Railway Act, R.S.C. 1927, c. 170, inter alia, in respect of the office of Chief 
Commissioner of the Board of Transport Commissioners, in respect of appeals 
to the Supreme Court of Canada and in respect of tariffs. The Canadian 
National Railways Financing and Guarantee Act (No. 2) (c. 9) empowers the 
Canadian National Rai!way to issue securities for capital expenditures and 
provides for temporary government loans to it in respect of such expenditures. 


Revisep Statutes.—The delay in completion of the revised statutes has 
necessitated an amendment (c. 23) to the Act respecting the Revised Statutes 
(1947-8, c. 67) to provide for a supplement to the consolidation to be read as 
part thereof. 


St. LawrENcE SEaAway.—The St. Lawrence Seaway Authority Act (c. 24) 
establishes the St. Lawrence Seaway Authority as a corporate agent of the 
Crown empowered to proceed either alone or in conjunction with the United 
States to develop and operate the much-debated St. Lawrence deep waterway. 


MIscELLANEOuS.—The Prairie Farm Assistance Act, 1939, c. 50, is amended 
(c. 31) in its provisions defining land eligible for award. The Toronto Harbour 
Commissioners’ Act (c. 26) amends the 1911 Act of the same name in respect 
of the Commissioners’ powers, and delineates in a schedule the northerly 
boundary of the port and harbour of Toronto. The North Fraser Harbour 
Commissioners Act, 1913, c. 162, is amended (c. 17) in its provisions respecting 
appointment and remuneration of Commissioners. The Public Printing and 
Stationery Act, R.S.C. 1927, c. 162, is amended (c. 21) in respect of its pro- 
visions for advances to the King’s Printer and requisitions for purchases. 


School of Law Bora LASKIN 
University of Toronto 


THE Maritime PRovINCES AND NEWFOUNDLAND 
(a) New Brunswick 
1950: 14 Geo. VI: Acts passed, 172; Public, 84; Private, 88 


Jotnt Project Housine Act (c. 15).—The Crown in right of New Bruns- 
wick is empowered to enter into agreements with the Crown in right of Canada 
respecting joint housing projects. The Lieutenant-Governor-in-Council may 
create a corporation to carry out the agreement and may give it such powers 
as he may see fit. 


SociaL Services AND Epucation Tax Act (c. 17).-—-This Act imposes a 
4 per cent sales tax at the consumer level. 


Coroners’ Act (c. 28).—This Act, by amendment to the 1927 Coroners’ 
Act, establishes the office of Chief Coroner, whose function was previously 
carried out by the Deputy Attorney-General. 


Corporation INcomeE Tax Act AMENDMENT Act (c. 49).—This amend- 
ing Act keeps the provincial provisions in line with federal legislation. 


Society oF INpuUsTRIAL AND Cost Accountants Act (c. 55).—This Act 
incorporates the Society of Industrial and Cost Accountants of New Brunswick, 
but does not prevent non-members from carrying on business in New Brunswick 
as cost or industrial accountants. 
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Vittaces Act (c. 170).—Provision is made for the incorporation and 
organization of villages; election procedure; appointment of village admini- 
strative officials; scope of by-laws; borrowing; assessing; schools; and expropria- 
tion. The Act applies to villages incorporated by special act or under the 
provisions of this Act. 

Vita Statistics Act (c. 171).—Provision is made for registering the birth 
of a child of an unmarried mother under the name of the mother and for re- 
registering the birth if the parents subsequently marry; for registering stillbirths; 
adoptions; marriages; divorces and nullity decrees; deaths; and change of 
name. The Act establishes the office of Director of Vital Statistics, whose 
function was previously carried out by the Minister of Health (through a 
district “sub-deputy registrar”) under the Public Health Act, 1927 (amended 
for this purpose by 1950, c. 23). Birth certificates are to carry only the name of 
the person, date and place of birth, sex, date of registration, and serial number. 
All certificates are to be prima facie evidence in court, except to establish 
legitimacy. The Act is to come into effect on proclamation. 


Wits Act (c. 172).—This Act contains the provisions of the uniform Wills 
Act, adopted by the Conference of Commissioners on Uniformity of Legislation. 
The Act is to come into effect on proclamation. 


The following major acts (inter alia) have been repealed and re-enacted: 
Absconding Concealed or Absent Debtors Act, 1927 (now c. 141, Absconding 
Debtors Act) ; Arbitration Act, 1927 (now c. 142); Arrest, Imprisonment and 
Examination of Debtors Act, 1927, and Regulation of Arrests in Civil Actions 
Act, 1933 (now c. 143, Arrest and Examinations Act); Audit Act, 1927 (now 
c. 144) ; Commissioners for Taking Affidavits Act, 1927, and Commissioners 
for Taking Affidavits out of the Province Act, 1927 (now c. 145, Commissioners 
for Taking Affidavits Act) ; Control of Municipalities Act, 1934 (now c. 146) ; 
Municipalities Act, 1927 (now c. 147, Counties Act); Creditors’ Relief Act 
(now c. 148); Farm Settlement Board Act, 1937, and Junior Farmers’ Settle- 
ment Act, 1939 (now c. 151, Farm Settlement Act); Game Act, 1927 (now 
c. 157); Judicature Act, 1927 (now c. 160) ; Provincial Loans Act, 1927 (now 
c. 166) ; and Towns Incorporation Act, 1927 (now c. 150, Towns Act, to come 
into effect on proclamation). 


1951: 15 Geo. VI: Acts passed, 239; Public, 156; Private, 83 


Municipat Rent Controt Act (c. 9).—This Act empowers municipalities 
to regulate maximum housing rentals for a period from July 1, 1951 to April 
30, 1952. 


Natura Propucts Controt Act (c. 10).—The purpose of this Act is to 
regulate the marketing of natural products in the province. The Act establishes 
and sets out the powers of the Natural Products Control Board. 


Moror VEHICLE ACT AMENDMENT ACT (c. 22).—This amending Act contains 
regulations respecting proof of financial responsibility, issuance of driver’s 
licences, and the establishment of an unsatisfied judgment fund. The Act is to 
come into force on proclamation. 


CertiFIED Pustic ACCOUNTANTS AssocIATION AcT (c. 41).—-This Act in- 
corporates the Certified Public Accountants Association of New Brunswick, but 
nothing in this Act “shall affect or interfere with the right of any person not 
a member of the Association to practise as an accountant or auditor in New 


Brunswick” (s. 20). 
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ReEcIpROCAL ENFORCEMENT OF MAINTENANCE ActT (c. 206).—This Act pro- 
vides for the enforcement in the province of maintenance orders made in 
“England or Northern Ireland or in any reciprocating State,” upon registration 
of the required documents. A reciprocating state is one declared as such by 
order of the Lieutenant-Governor-in-Council. 


The following major Acts, inter alia, and their amendments have also been 
consolidated, revised, and amended by repeal and substitution: Apprenticeship 
Act, 1944 (now c. 126); Assignments and Preferences by Insolvent Persons 
Act, 1927 (now c. 127, Assignments and Preferences Act) ; Children’s Protection 
Act, 1927 (now c. 133); Associations for Co-operative Marketing of Farm 
Products Act, 1927, and New Brunswick Co-operative Associations Act, 1946 
(now c. 136, Co-operative Associations Act); Dairy Products Act, 1935 (now 
c. 141); Deserted Wives and Children Act, 1927 (now c. 145, Deserted Wives 
and Children Maintenance Act); Electric Power Act, 1927 (part only; now 
c. 150); Executors and Trustees Act, 1927 (now c. 153); Factors and Agents 
Act, 1927 (now c. 154) ; Fisheries Act, 1927 (now c. 157); Garnishee or Trust 
Process Act, 1927 (now c. 159, Garnishee Act); Illegitimate Children Act, 
1927 (now c. 165; to come into force on proclamation); Inn-Keepers Act, 
1927, and Regulation of Overnight Camps and Lodgings Act, 1931 (now c. 
167, Inn-Keepers Act) ; Landlord and Tenant Act, 1938, and Renewable Leases 
Act, 1929 (now c. 174, Landlord and Tenant Act); Marine Insurance Act, 
1943 (now c. 180); Marriage Act, 1942 (now c. 182); Mechanics Lien Act, 
1927 (now c. 184; to come into force on proclamation) ; Mothers’ Allowances 
Act, 1944 (now c. 186; to come into force on proclamation) ; Oleomargarine 
Act, 1949 (now c. 191) ; Partnership Act, 1927 (now c. 194) ; Pawnbrokers Act, 
1927 (now c. 196); Provincial Hospital Act, 1936 (now c. 200); Quieting of 
Titles Act, 1938 (now c. 204) ; Sale of Goods Act, 1927 (now c. 209) ; Statute 
of Frauds, 1927 (c. 219); Tortfeasors Act, 1942 (now c. 229); Securing of 
Wages to Wage-earners Act, 1927 (now c. 232) ; Warehouse Receipts Act, 1947 
(now c. 234) ; Warehousemen’s Lien Act, 1927 (now c. 235; to come into force 
on proclamation) ; and Woodsmen’s Lien Act, 1927 (now c. 239). 


(b) Nova Scotia 
1950: 14 Geo. VI: Acts passed, 128; Public, 65; Local, 29; Private, 34 


Cuitp Wevrare Act (c. 2).—The Children’s Protection Act, the Boarding 
Houses for Infants Act, and the Maternity Home Act together with their 
numerous amending acts are repealed, and their provisions are consolidated, 
revised, and re-enacted in one statute under a new title more indicative of the 
scope of the statute. The Act places on the Minister of Public Welfare certain 
responsibilities which were formerly vested in the Director. Greater safeguards to 
the individual and the municipalities are provided in the matter of appeals and 
notice of hearings, and the new financial provisions are designed to be more in 
line with present costs. 


Mines Act (c. 3).—This lengthy Act (129 pages) amends and consolidates 
by repeal and substitution the Mines Act of 1941 and subsequent amendments. 
It is a general act, and deals with the appointment, powers, and duties of public 
officials, boundaries of mining lands, prospecting licences and mining leases, 
registration of licences, leases, and incumbrances, rentals on leases, forfeiture 
of leases, payment of royalties to the Crown, consolidation and exchange of 
mineral lands, transfers and surrenders of licences and leases, acquisition of 
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mineral lands by the Crown, right of entry upon mineral lands, mining of and 
entry to submarine areas, preservation of mining property, recording of ex- 
ploratory drilling, surveys, approval of mine plans, mine barriers, licensing of 
mills and milling, illegal mining, investigations, and assistance by the Lieutenant- 
Governor-in-Council to the mineral industry. 


REGISTERED Nurses’ AssociaTION Act (c. 4).—The Act of 1931 and its 
amendments are repealed and this consolidation of the repealed materials 
substituted. The Act continues the Registered Nurses’ Association incorporated 
by the 1931 Act. The status of Registered Nurse and the right to use the 
abbreviation R.N. is conferred only on those who are on the register of the 
Association. The Association is empowered to determine educational require- 
ments and to examine candidates, and has power, inter alia, of suspension and 
revocation of certificates of registration. The Act and its penal provisions do 
not apply to gratuitous nursing or nursing for hire by one who does not pur- 
port to be a registered nurse. 


TREASURE Trove Act (c. 5).—This new Act empowers the Lieutenant- 
Governor-in-Council to grant the right by licence in terms as he may prescribe 
to search “for precious stones or metals in a state other than their natural 
state” and to retain them on the payment of a royalty. This power in the 
Lieutenant-Governor-in-Council is not expressly extended to “treasure trove.” 
But all persons are required to report to the Provincial Secretary the discovery 
of such stones or metals or “any treasure or treasure trove” (which terms are 
not defined) and a licensee may be allowed to retain “any treasure or treasure 
trove discovered and recovered.” Provision is made for a special licence to 
enter on private property with appeal to the courts only in matters of compen- 
sation. No reference is made to the common law. 


HauiFax—DartTMouTH Bripce Commission Act (c. 7).—This Act provides 
for the establishment of a seven-man commission with power to build and 
operate a toll bridge across Halifax harbour to Dartmouth. The Commission, 
consisting of representatives of the province of Nova Scotia, the city of Halifax, 
the town of Dartmouth, and the county of Halifax, is given power, inter alia, 
to contract, to sue and be sued, to e xpropriate , and to borrow, and give security 


for borrowed moneys. The Commission is subject to the provisions of the 
Public Utilities Act. 


Lapour Act (c. 14).—Preferential treatment in seeking employment is given 
to persons resident at least a year within the province. 


INTERPRETATION Act (c. 15).—A person may now take an oath “in such 
manner and form and with such ceremonies as he may declare to be binding 
[upon his conscience |.” 


Pusiic Service SUPERANNUATION Act (c. 17).—A superannuation allow- 
ance after the age of 60 is provided for members of the Executive Council of 
at least ten years’ service, or for the widows of such members. 


EpucaTion Act (c. 22).—The Department of Education is reorganized. The 
Lieutenant-Governor-in-Council is substituted for the Council of Public In- 
struction and the Minister of Education for the Superintendent of Education. 
The truancy provisions are repealed and replaced by a new section. 
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Dentat Act fc. 33).—The Provincial Dental Board (established 1929) of 
the Dental Association of Nova Scotia (established 1891) is empowered to 
establish and control an ancillary body known as dental hygienists. 


Survivorsuip Act (c. 46).—This Act changes the name of the old Com- 
morientes Act, and makes provision for the situation, previously not covered, 
where two or more persons die at the same time. 


Executive Councit Act (c. 50).—The office of Provincial Treasurer and 
new ministries are created, aii those of Lands and Forests, Municipal 


Affairs, and Education. 


Corporation Income Tax Act (c. 62).—This amendment brings the pro- 
visions respecting the 5 per cent corporation income tax on resident companies 
in line with the depreciation provisions of the federal corporation income tax 
statute. 


Society OF INDUSTRIAL AND Cost ACCOUNTANTS OF Nova Scotia Act (c. 
95).—This Act incorporates the Society of Industrial and Cost Accountants of 
Nova Scotia. Admission is subject to by-laws (s. 12(1)(e)) to be approved 
by the Lieutenant-Governor-in-Council. But the Act does not affect the right 
of any person to designate himself a cost or industrial accountant. 


1951: 15 Geo. VI: Acts passed, 126; Public, 66; Local, 25; Private, 35 


Burtpinc Societies Act, 1951 (c. 2).—This Act consolidates by repeal and 
re-enactment the Building Societies Act of 1849 as amended. 


CHILDREN OF UnmarrieD Parents Act (c. 3).—This new Act, repealing 
the Illegitimate Children’s Act, 1923 and its amendments, is divided into three 
parts. The first part provides for proceedings against the putative father for 
an order of filiation requiring the payment of money for the benefit of mother 
and child, and for imprisonment in the event of failure to obey the order. Both 
husband and wife m: iy give evidence of non-access in some instances. Part two 
provides for the civil liability of the father but is inapplicable where he has 
fulfilled an order of filiation. Part three makes the mother the lawful heir of 


the child and provides for legitimation by marriage of the parents subsequent 
to the birth of the child. 


Coat Mines Recutation Act (c. 4).—The object of this Act is to provide 
safety regulations for coal mines. It deals with the composition of a Board of 
Examiners, the appointment of local boards to examine mines and miners, 
mine rescue certificates, certificates of competency for officials and workmen, 
qualifications for certificates of competency, inquiries into competency, ap- 
pointments, qualifications, and duties of mine officials and workmen, duties of 
underground managers, duties of mine examiners, duties of shot firers, certifi- 
cates of competency of miners, engineers, hoist operators, examiners of mechani- 
cal equipment, other operators, and boiler tenders, inspection of mines, notice 
of accidents, investigations thereof, regulation of storage and use of explosives, 
fire protection, travelling roads, lifting mechanism, shafts, diesel locomotives, 
use of electricity, safety lamps, mine plans and surveys, submarine areas, rescue 
work and first aid, and employment and check-off. 


MeTALLIFEROUS MINES AND Quarries Recutation Act, 1951 (c. 5).—The 
object of this Act is to provide safety regulations for quarries and mines not 
covered by the Coal Mines Regulation Act (supra). The regulations contained 
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in the sections of the Act are of the same nature as those in the Coal Mines 
Regulation Act. 


InpustRIAL Loan Act (c. 6).—This Act amends and consolidates the 
Industrial Assistance Act, 1948, and repeals the Fishermen’s Loan Act. The 
Fishermen’s Loan Board is abolished and its place taken by the Minister of 
Trade and Industry. The Act provides for wide powers in the Lieutenant- 
Governor-in-Council and the Minister of Trade and Industry to deal with 
loans for the establishment and development of industries within the province. 
The Act is to come into force on proclamation. 


INDUSTRIAL DEVELOPMENT Act (c. 7).—This Act provides for an Industrial 
Expansion Fund and an Industrial Development Board whose functions would 
be determined by regulations made by the Lieutenant-Governor-in-Council. 
The Act is to come into force on proclamation. 


PROCEEDINGS AGAINST THE Crown Act (c. 8).—This Act gives persons the 
right to claim against the Crown (and officers of the Crown) in the person of 
the Attorney-General (or the officer against whom the claim is being made) 
in the Supreme and County Courts in the ordinary way, without obtaining the 
consent of the Crown, but without a jury. The claims may arise out of matters 
of property of the subject in the possession of the Crown, matters of contract, 
and matters of tort as if the Crown “were a person of full age and capacity.” 
Excepted from the operation of the Act are certain statutes, and judicial acts. 
The Act denies the remedies of injunction and specific performance, and 
actions in rem, and execution or attachment, against the Crown; but the 
Provincial Treasurer “shall pay” sums ordered by a court to be paid by the 
Crown. 


Statute Revision Act, 1951 (c. 9).—Provision is made for the consolidation 
and revision of the public general statutes of Nova Scotia without change in 
substance, and for the establishment and maintenance of a continuous system 
for consolidation and revision. 


Housinc AND Rentats Act (c. 10).—The council of any city, town, or 
municipality, with the approval of the Minister of Municipal Affairs, is em- 
powered to fix maximum rents on housing accommodation. The Act also 
regulates recovery of possession. 


WaAREHOUSEMEN’S LiEN Act (c. 11).—A statutory lien is given to ware- 
housemen, but the contractual powers of the owner or bailor and warehouse- 
man are not affected. 


Warenouse Receipts Act (c. 12).—This Act regulates the issuance, 
contents, and effect of warehouse receipts. Freedom of contract is restricted in 
that no term may be contrary to the Act, and the minimum obligation of the 
warehouseman is “to exercise such care and diligence in regard to the goods 
as a careful and vigilant owner of similar goods would exercise.” Receipts are 
either completely negotiable or non-negotiable. 

Unc aimmep Articies Act, 1951 (c. 13).—Power is given to cleaners, etc., 
to dispose of unclaimed articles of clothing or household goods by gift or sale. 
Notice is required unless charges have been unpaid for six years. 


Lazour Act (c. 23).—The life of this legislation is extended for another 
year. 
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Vira Statistics AMENDMENT AcT (c. 56).—The birth certificates of 
children, adopted under the Adoption of Children Act, R.S.N.S. 1923, are to 
contain the name, sex, date and place of birth only, unless ordered otherwise 
by a Supreme or County Court judge or the Minister of Public Health. 


Corporation Income Tax Act AMENDMENT Act (c. 61).—The object of 
this Act is to bring the parent Act into line with federal legislation. 


(c) Prince Edward Island 
1950: 14 Geo. VI: Acts passed, 46; Public, 33; Private, 13 


ApopTion Act (c. 2).—Adoption is placed under the aegis of child welfare 
agencies and the Department or Division of Child Welfare of the Department 
of Health and Welfare of the provincial government. The adopted child has 
the status of the natural legitimate child of the adopting parents and stands 
as such child in regard to the parents’ legal descendants. The child may inherit 
from his natural parents only if the parents have no other legal descendants. 
On the death intestate of the child property received from his natural kindred 
devolves as if no act of adoption had taken place. All other property devolves 
as if the child were the natural child of the adopting parents. Previous legisla- 
tion respecting adoption is repealed. 


ASSIGNMENT OF Book Depts Act (c. 5).—The Assignment of Book Debts 
Act of 1940 is repealed and re-enacted. 


PROTECTION OF CHILpREN Act (c. 6).—This Act is designed to protect 
neglected and delinquent children. There is created a Division of Child Welfare 
within the Department of Health and Welfare, under a director. The Act en- 
courages the voluntary formation of child welfare agencies to be approved and 
thereby incorporated by the Lieutenant-Governor-in-Council. Previous legisla- 
tion respecting protection of children is repealed. 


Hicuway Trarric Act (c. 14).—This Act consolidates, revises and amends 
highway traffic legislation from 1936 to 1949. It deals with registration and 
licensing of motor vehicles, drivers, and dealers, and with transfer and rentals. 
It establishes standards for equipment and dimensions of motor vehicles, and 
has provisions respecting speed and rules of the road. It contains prohibitions 
against driving and deals with accident responsibility and financial responsibility 
of owners and drivers. It also contains enforcement provisions. 


Mecuanic’s Lien Act (c. 19).—The Mechanic’s Lien Act of 1938 is re- 
pealed and substituted with the uniform Mechanic’s Lien Act, to “be so in- 
terpreted and construed as to effect its general purpose of making uniform the 
law of the provinces that enact it.” 


Virat Statistics Act (c. 31).—Vital statistics legislation from 1940 to 
1949 is repealed. The new Act deals with the registration of births (including 
stillbirths) , marriages, deaths, adoptions, changes of name and dissolutions and 
annulments of marriage, and the issuance of certificates of birth, marriage, and 


death 
1951: 15 Geo. VI: Acts passed, 43; Public, 33; Private, 10 


County Court Act (c. 5).—This Act amends, revises, and consolidates, 
by repeal and substitution, the County Court Act, 1937, and subsequent amend- 
ing legislation. 





SuRVEY OF CANADIAN LEGISLATION 319 








Civit Derence Act (c. 6).—This Act empowers the Minister of Health and 
Welfare to set up a Civil Defence Division, and empowers the Lieutenant- 
Governor-in-Council to make regulations. 


Doc Act (c. 9).—Provision is made for the licensing and control of dogs. 


Fish anp Game Protection Act (c. 13).—This Act specifies open and 
closed season and bag limits, and prohibits certain hunting practices. There 
are also provisions for licensing and enforcement. 


Hicuway Trarric Act AMENDMENT Act (c. 14).—Provision is made for 
a cause of action against the Provincial Secretary where death or injury results 
from a motor vehicle and the identity of the vehicle and of the driver are not 
known or the vehicle is being driven without the owner’s consent. 


Pustic HeEALttH Act AMENDMENT Act (c. 18).—A Division of Tubercu- 
losis Control is established. The Chief Health Officer is given power to order 
persons to submit to examination, and stipendiary magistrates are given power 
to order persons detained in a sanatorium for not more than a year, but the 
time may be extended by the magistrate on a subsequent hearing. Costs are 
to be defrayed out of the Consolidated Revenue Fund. The Minister of Health 
and Welfare is given power to make regulations. 


Quretinc Tittes Act (c. 22).—This Act provides for the judicial investi- 
gation of land titles for the purpose of determining the validity of titles and 
the existence of encumbrances. Registered certificates of title issued hereunder 
are to be conclusive unless obtained by fraud, and title is to be absolute and 
indefeasible 


MAINTENANCE Orpers Act (c. 24).—Provision is made for the enforce- 
ment upon registration of maintenance orders made in reciprocating states 
(declared to be such by the Lieutenant-Governor-in-Council), and for the 
transmission of local orders to reciprocating states. 


(d) Newfoundland 
1950: 14 Geo. VI: Acts passed, 52 


Stum Crearance Act (c. 3).—The Lieutenant-Governor-in-Council is 
authorized to incorporate housing authorites to carry out agreements into which 
a provincial minister (to be appointed by the Lieutenant-Governor-in-Council ) 
may enter with the Crown in right of Canada with respect to housing projects. 
The minister is given power of expropriation. Provison is made for the payment 
of compensation and for the appointment of a Board of Assessors, whose powers 
and procedure are set out. The Lieutenant-Governor-in-Council is empowered 
to make regulations. 


Minimum Wace Act (c. 6).—Provision is made for the appointment by the 
Lieutenant-Governor-in-Council of a Minimum Wage Board to investigate and 
make recommendations with respect to working conditions in any enterprise in 
Newfoundland. The Lieutenant-Governor-in-Council may by order give effect 
to any recommendations of the Board. Such orders are to be laid before the 
legislature. The Board is given power inter alia to subpoena witnesses and to 
compel them to testify, and to enter and inspect premises of employers. Em- 
ployees cannot contract out of their statutory rights. 
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Lasour Rerations Act (c. 15).—The Trade Disputes (Arbitration and 
Inquiry) Act, 1944, as amended, is repealed and re-enacted. The Act declares 
the right of the employer and the employee to organize, declares certain labour 
practices to be unfair, provides for collective bargaining and certification, and 
for negotiation and conciliation. It regulates strikes and lockouts, and sets 
forth penalties for wrongful alteration of terms of employment, for the com- 
mission of unfair labour practices, and for unlawful strikes and lockouts. No 
prosecution for an offence under the Act may be instituted without the consent 
of the Minister of Labour. The Act also provides for the appointment of a 
Labour Relations Board. The Lieutenant-Governor-in-Council has power to 
make regulations. 


DEPARTMENT OF PuBLic Works Act (c. 20).—This Act repeals a large part 
of the Department of Public Works Act, 1932, and amending acts. It estab- 
lishes a Department of Public Works. The Department takes over the functions 
of the Commissioner for Public Utilities. The Act sets out the powers and 
duties of the Minister of Public Works. He may make regulations with respect 
to properties vested in him, make contracts, dispose of property, acquire pro- 
perty by expropriation or otherwise, classify highways, deal with matters of 
highway obstruction, close highways, and declare alternative routes. The Act 
regulates the protection of vegetation and the erection of billboards near high- 
ways. 


Trape Unions Act (c. 2!1).—This Act prohibits the bringing of an action 
with respect to conspiracy or any other tort against a trade union or member, 
or for acts done in furtherance of a trade dispute. Certain financial returns 
must be made annually. The contents of union rules are prescribed. 


WorkKMEN’S CompENSATION Act, 1950 (c. 25).—This Act would replace 
the Act of 1948, but has not been proclaimed. 


CertiFiep Pusitic Accountants Act (c. 35).—This Act incorporates The 
Certified Public Accountants Association of Newfoundland. The Association is 
required to examine and to admit successful candidates. But “nothing in this 
Act shall affect or interfere with the right of any person not a member of the 


Association to practise as an accountant or auditor in Newfoundland” (s. 15 


Foop anp Drucs Act, 1950 (c. 47).—This Act repeals and replaces regula- 
tions made under the Food and Drug Acts, 1936 and 1943. 


Minino Tax Act (c. 48).—There is imposed a 5 per cent income tax on 
mining enterprises. 


Summary Jurispiction Act (c. 50).—This lengthy Act amends and con- 


solidates the law relating to the powers and procedure of magistrates and 
justices of the peace. 


1951: 15 Geo. VI: Acts passed, First Session, 98; Second Session, 14 


WorRKMEN’S CoMPENSATION (AMENDMENT) Act (c. 2).—Certain provisions 
of the 1950 Act are amended, notably the scale of compensation to the work- 
man, widow, or child, and the classification of industries, but the parent Act 


of 1950 has yet to be proclaimed. 


INTERPRETATION Act (c. 4).—The Promulgation and Construction of 
Statutes Act (Consolidated Statutes, Third Series, c. 1) and its amendments are 


Ee 
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repealed and this new Act substituted. It has been redrafted, largely with a 
view to providing for the interpretation of statutes since the regaining of re- 
sponsible government. 

Lire INSURANCE (AMENDMENT) Act (c. 6).—The amendments herein en- 
acted deal largely with group life insurance. The truth of statements made by 
the insured, fraud and error of age apart, is incontestable after two years. 
Insurance on children under five is restricted. Provision is made that the Act 
“be so interpreted and construed as to effect its general purpose of making 
uniform the laws of those provinces which enact it.” 

MAINTENANCE Orpers (FACILITIES FOR ENFORCEMENT) Act (c. 9).—This 
Act provides for the regulation and enforcement of maintenance orders made 
in reciprocating states as if they were made in Newfoundland. 

Locat AREA PLANNING AcT (c. 16).—This Act provides for the establish- 
ment of a Local Area Planning Board under the Minister of Supply to regulate 
and control the development of areas, other than municipalities, designated 


by the Minister as Local Planning Areas. The Minister has powers of expropri- 
ation. 


Loca GovERNMENT (ReceIversuip) Act (c. 17).—This Act provides for 
the appointment of an administrator for municipalities deemed by the Lieuten- 
ant-Governor-in-Council to be in “serious financial difficulty” (s. 3). 


‘ 


NEWFOUNDLAND TEACHERS’ AssocIATION AcT (c. 26).—This Act incor- 
porates the Newfoundland Teachers’ Association. 


APPRENTICESHIP AcT (c. 29).—This Act establishes an Apprenticeship 
Board and a Director of Apprenticeship under the Minister of Labour to con- 
trol apprenticeship in designated trades. The Act deals inter alia with the 
contents of contracts of apprenticeship, length of apprenticeship, rates of 
wages, and the establishment of plans of apprenticeship training. 


INTESTATE Succession Act (c. 30).—This Act contains the provisions of 
the uniform Act for the distribution of estates of intestates. 


Pouttry AND Pouttry Propucts Act (c. 35).—‘‘The purpose and intent 
of this Act is to provide for the control and regulation . . . of the production, 
transporting, shipping, packing, storage and marketing of poultry and poultry 
products within Newfoundland .’ (s. 3). The Lieutenant-Governor-in- 
Council may appoint a commissioner and inspectors and make regulations. 


Locat GoveRNMENT (Etections ) Act (c. 45).—This Act regulates munici- 
pal elections and deals with such things as time for elections, nominations, 
qualification of voters, polls and polling, and offences and petitions. 


Civi DeFence Act (c. 46).—This Act establishes the office of Director of 
Civil Defence under a minister of the Crown to be appointed, and sets out the 
powers of the minister. 


Contrinutory NeGLiceNce Act (c. 48).—This Act provides for the ap- 
portionment of damage or loss where two or more persons are at fault, and for 
liability to indemnify. Section 5 appears to go a long way towards abolishing 
the doctrine of “last clear chance.” 


Famity Courts Act (c. 52).—This Act empowers the Lieutenant-Governor- 
in-Council to establish and appoint judges to family courts at such salaries as he 
may fix. 
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INDUSTRIAL AND Cost Accountants Act (c. 69).—This Act incorporates 
the Society of Industrial and Cost Accountants of Newfoundland, but does 
not “affect or interfere with the right of any person to carry on business in 
Newfoundland as a cost accountant, industrial accountant or to designate 
himself as such” (s. 15). 


NEWFOUNDLAND FEDERATION OF FISHERMEN Act (c. 70).—This Act incor- 
porates the Newfoundland Federation of Fishermen, sets out its constitution, 
and divides Newfoundland and Labrador into twenty-four areas for the purpose 
of electing delegates to the general convention. 


Inpustries Act (c. 81).—This very short Act empowers the Lieutenant- 
Governor-in-Council to establish, operate, and dispose of industrial enterprises 
in Newfoundland, from public funds voted by the legislature. By an amending 
Act (Industries (Amendment) Act, 1951 (2nd sess.), c. 1) power to expropri- 
ate land is expressly given. 


Recuvations oF Mines Act (c. 85).—This Act empowers the Lieutenant- 
Governor-in-Council to make regulations respecting safety in mines. The Act 
is followed by fifty-six pages of regulations. 


Crown Lanps (MINEs AND Quarries) Act (c. 87).—In this Act “mine” 
means “any working for the extraction of minerals, coal, oil, natural gas or 
salt and includes an oil well” (s. 2(e)). The Act deals with prospecting, 
staking and recording of claims, registration of incumbrances, assessment work, 
abandonment, government inspection, issuance of development licences, sur- 
veying, issuance of mining leases and boring permits, and regulations by the 
Lieutenant-Governor-in-Council. 


NEWFOUNDLAND AND Laprapor Corporation Limitep Act (c. 88).—This 
Act incorporates the Newfoundland and Labrador Corporation Limited with 
a minimum capital of $1,000,000 ($900,000 being subscribed for by the govern- 
ment of Newfoundland), for the purpose of promoting the industria] and 
economic development of Newfoundland. “The Premier for the time being 
of Newfoundland shall be ex officio the Honorary Chairman of the Corporation” 
(S.008))); 


Hicuway Trarric Act (c. 95).—This lengthy Act (81 pages) is designed 
to regulate the use and operation of vehicles on highways. Inter alia it regu- 
lates the registration and licensing of motor vehicles and drivers and dealers, 
and traffic signs and directions. It deals with driving and other highway 
offences. The Act requires in certain circumstances proof of financial responsi- 
bility (provision for which is also made in the Automobile Insurance Act, 1951, 
c. 94, amended 1951 (2nd sess.), c. 7, to come into force on proclamation) to 
avoid suspension of car and driver’s licence. The Act provides for an un- 
satisfied judgments fund and for its administration. The Act is followed by 
forty pages of regulations. The Highway Traffic Act, 1941, and its amendments 
and regulations are repealed. 


REVENUE AND Avuopit Act (c. 96).—This Act deals with the public revenue, 
the raising of loans authorized by the legislature, and the auditing of public 
accounts. It repeals nine statutes (contained in a schedule) dealing with the 
auditing of public accounts and treasury control. The Act deals with the con- 
solidated revenue fund, the treasury board, collection and management of 
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revenue, debt management and raising of loans, disbursement of public moneys, 
public accounts, civil liability for failure to report accounts, and offences and 
penalties. 


Faculty of Law A. W. R. CarroTHERS 
Dalhousie University 


ONTARIO 





1951: 15 George VI; Acts passed, 123; Public, 95; Private, 28 


Beps oF NaviGABLE WaTeRS AMENDMENT AcT, 1951 (c. 5).—Where a 
navigable body of water borders on or flows through land, it shall be deemed, 
in the absence of an express grant, that the Crown grant of such lands does not 
pass title to the bed of such body of water. The original Act passed in 1911 
created a presumption only that such bed did not pass, whereas the amend- 
ment now provides for a definite result in the absence of an express grant. The 
1940 amendments defining “bed” and fixing a “high water mark” are repealed. 


BorLer AND Pressure Venictes Act, 1951 (c. 7).—The Steam Boilers Act, 
R. S. O. 1950, c. 374, and s. 57 of The Factory, Shop and Office Building Act, 
R. S. O. 1950, c. 126, are completely revised and consolidated by this Act to 
bring the Act into line with present day practice with regard to manufacture, 
operation, and inspection of boilers and pressure vehicles and having regard to 
the technical advances made in this field since the Act was first passed in 1910. 
The Act is to come into force on proclamation. 


Cuarities ACCOUNTING AMENDMENT Act, 1951 (c. 10).—The Act, which 
formerly covered trustees of a fund pursuant to an instrument in writing, is now 
extended to corporations incorporated for religious, educational, charitable, or 
public purpose. Any person, on complaint, may initiate proceedings for investi- 
gation of collections of funds for charitable purposes (other than for religious 
or fraternal organizations) from the public. 


Companies AMENDMENT AcT, 1951 (c. 13).—Insurance companies were 
liquidated and wound up under ss. 307-314 of The Companies Act, R. S. O. 
1950, c. 59, which sections had been found inadequate. The present amendments 
are in accord with the recommendations of a committee established by the 
provincial Superintendents of Insurance. The Act was proclaimed on July 1, 
1951. 


DeserTED WIvEs’ AND CHILDREN’S MAINTENANCE AMENDMENT AcrT, 195] 
(c. 20).—S. 9 of the Act, dealing with the procedure to be followed when a 
person is in default under an order for payment of money under the Act, is 
clarified and recast but no substantial change is made. A county court judge 
may now, in his discretion, hear an appeal under this Act in chambers. 


Evection Act, 1951 (c. 21). 

Voters’ Lists Act, 1951 (c. 93).—The Election Act was revised and 
brought into line with the new Voters’ Lists Act. Many minor changes have 
been made in the Election Act and forms to bring them up to date; section 
numbers remain unchanged. “Residence” is now fully defined. It is made clear 
that candidates’ agents (who now include scrutineers) may vote although re- 
ceiving remuneration. Voters must now have been resident (1) twelve months 
in Ontario and (2) in the electoral district when the election writ is issued. 
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Advance polls, formerly only for railway employees, sailors, and travellers, are 
now provided for any voter who will swear that he will be absent in the 
ordinary course of his business or employment from his electoral district on 
voting day. Voters whose names were inadvertently omitted from the polling 
list may vote, on being vouched for, if their names are on the municipal voters’ 
list. The Voters’ List Act is completely revised and now adapts the federal 
system of enumeration to the preparation and revision of the voters’ lists for 
provincial elections. The third part of the voters’ list prepared by the munici- 
palities is eliminated. 


Factory, SHop AND OFFICE BUILDING AMENDMENT AcrT, 1951 (c. 23).— 
Formerly, on petition of three-quarters of the occupiers of the shops or class of 
shops affected in the municipality, a municipal council could provide for closing 
of such shops from 12:30 p.m. on the week-day requested. The amendment 
provides for a full-day closing. 


Farr EMPLOYMENT Practices Act, 1951 (c. 24) 


FEMALE EMPLOYEES FaiR REMUNERATION AcT, 1951 (c. 26).—The principle 
of these acts is new in Ontario. The Fair Employment Practices Act recites the 
undesirability of discrimination in respect of employment because of race, 
creed, colour, nationality, ancestry, or place of origin and forbids such dis- 
crimination by employers and by trade unions with respect to membership. The 
Universal Declaration of Human Rights as proclaimed by the United Nations 
is referred to. The Female Employees Fair Remuneration Act calls for equal 
pay to females for equal work. The acts are administered by the Director of the 
Fair Employment Practices Branch of the Department of Labour. The Minister 
of Labour may appoint a conciliation officer and an ad hoc commission, for any 
case, on the recommendation of the Director. No prosecution may be instituted 
under these acts without the consent of the Minister on the recommendation of 
the Director. The Fair Employment Practices Act does not apply to domestics 
in private homes or to any exclusively religious, philanthropic, educational, 
fraternal, or social organization not operated for private profit or to any 
organization operated primarily to foster the welfare of a religious or ethnic 
group and not operated for private profit. Employers employing less than five 
employees are also excluded. 


Farm Propucts MARKETING AMENDMENT AcT, 1951 (c. 25).—The powers 
of the Farm Products Marketing Board are extended to authorize any market- 
ing agency appointed under a scheme, on the request of two-thirds of the 
members of the scheme, to pool the payments to the members received from 
the sale of any regulated product. The Board may now exercise such powers 
as may be vested in it by any federal act. The Board may also co-operate with 
the Boards of other provinces to market any regulated product. The provision 
permitting the Board to make regulations providing for the collection, use, and 
return of service charges or equalization fees on regulated products was re- 
pealed (vide, Lower Mainland Dairy Products Sales Adjustment Committee v 
Crystal Dairy Ltd., [1933] A. C. 168). 


Gas Pipe Lines Act, 1951 (c. 30).—This is a new Act designed to facilitate 
under the jurisdiction of the Municipal Board the installation of pipe lines in 


Ontario for the transmission of natural or manufactured gas. 


Highway TrRaFFic AMENDMENT AcT, 1951 (c. 34).—The definition of 
motor cycle is extended to cover motor scooters and bicycles with motors 
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attached and the general wording of the Act is amended accordingly. The re- 
quirement that devices to signal turns must be approved by the Department 
of Highways is repealed and the Act now specifies the conditions with which 
such devices must comply both as to visibility and self-illumination. Payment 
for legal services with respect to monies obtained from the unsatisfied judgment 
fund is limited to the amount taxed on a solicitor and client basis and such 
taxed bill of costs must be filed with the Minister before any money is paid out 
of the fund. 


INSURANCE AMENDMENT Act, 1951 (c. 39).—The provisions of the Act 
dealing with the administration of deposits and reciprocal deposits on liquida- 
tion of insurance companies were revised in accordance with the recommenda- 
tion of a committee established by the provincial Superintendents of Insurance. 
Automobile underwriters now provide a new form of standard automobile 
policy known as the “comprehensive form.” This policy, which has been ap- 
proved by the Association of Superintendents of Insurance, covers all private 
passenger automobiles driven by the insured and spouse. Loss or damage to 
the insured vehicle from any cause other than collision is also covered and 
compensation is provided by way of medical payments for injuries sustained 
by the driver and passengers of an insured vehicle. The Act was amended to 
accommodate this type of policy. This part of the Act was proclaimed on 
January 1, 1952. If the insured has more than one valid automobile insurance 
policy, the insurers are now, under s. 212b, liable only for their rateable pro- 
portion of any loss or damage; any question arising therefrom may be de- 
termined by application to the Supreme Court. The Act is amended to provide 
for licensing of salesmen employed by a licensed insurance agent or broker with 
respect to insurance other than life. 


JupicaturE AMENDMENT Act, 1951 (c. 40).—S. 74 of the Judicature Act, 
R. S. O. 1950, c. 190, permits examination by a duly qualified medical prac- 
titioner of persons claiming compensation for bodily injury. The amendment 
extends this to include dentists. 


Jurors AMENDMENT AcrT, 1951 (c. 41).—A system of mixed juries is pro- 
vided for in Ontario so that women will now be qualified to serve on juries. 
Women who are members of religious orders living in convents or other re- 
ligious communities and registered nurses are exempted as are the spouses of 
judges, magistrates, sheriffs. coroners, jailers, keepers of houses of correction 
or lock-ups, sheriffs’ officers and constables, police officers and constables, bar- 
risters and solicitors of the Supreme Court actually practising, students-at-law, 
and the officers of any court of justice. A woman served with a jury notice may, 
on notice to the sheriff, be exempted for one year. Husband and wife may not 
serve on the same panel. In any civil case, the presiding judge may direct the 
jury to be composed of men only or of women only and may, on the application 
of any woman, excuse her from jury service in any civil or criminal case by 
reason of the nature of the evidence to be given or the issues to be tried. 


Justices oF THE Peace AMENDMENT Act, 1951 (c. 42).—The provision 
prohibiting a practising solicitor from being a justice of the peace 


, except where 
specially provided, is repealed by this amendment. 


Law Society AMENDMENT Act, 1951 (c. 45).—Statutory authority is given 


to the Law Society of Upper Canada for its Legal Aid Plan and provision made 
for some financial assistance to the Law Society. 
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LEASEHOLD ReGutations Act, 1951 (c. 46).—This Act provides for the 
continuation by the provinces of the federal Rent Control Regulations with 
power to amend, substitute, or revoke. The Act was proclaimed on April 30, 
1951. New regulations have been adopted as of February 25, 1952 (O. Reg. 
98/52). 


Liguor Licence AMENDMENT AcrT, 1951 (c. 47).—Before an application for 
a licence can be heard by the Liquor Licence Board, leave of the Board must 
be obtained. The Board must now give the reasons at the time of the hearing 
for the suspension of any licence or permit. Amalgamation or annexation will 
not now affect the status of an area until a vote of the residents favours a 
change. 


Mi_k Controt AMENDMENT AcrT, 1951 (c. 50).—The Milk Control] Board 
is given power, after a public hearing, to prescribe maximum prices at which 
milk may be sold at retail in any market. The Act formerly provided for 
collective bargaining between producers, processors, and distributors with final 
disposition in a three-man board of arbitration consisting of one representative 
from each party and a county judge as chairman. The amendment substitutes 
for this tribunal the Milk Control Board. The maximum retail price of milk 
fixed by the Act is that of March 14, 1951 subject to variation by the Board. 


MininG AMENDMENT AcrT, 1951 (c. 51).—A new procedure is set up under 
part v1 A to contro] and regulate the removal of sand, gravel, or stone from 
Crown lands under a permit system. It expressly states that the staking of a 
claim does not confer the right to remove sand, gravel, or stone from the claim. 


Mortuers’ ALLOWANCES AMENDMENT AcrT, 1951 (c. 52).—A wife who has 
divorced the father of a child and obtained custody of the child, but where no 
provision for maintenance has been made, or where provision has been made 
and the father has defaulted, may obtain an allowance, if the father has not 
been heard from for at least one year; but the mother must now have been 
resident in Ontario for at least one year prior to the application. Payments 
may also be made in the discretion of the Commission up to the child’s 

eighteenth birthday if warranted by the progress in school of a child or where 
the child has a mental or physical disability. 


MunicipaL AMENDMENT Act, 1951 (c. 53).—The principal Act is again 
amended in many details. The use of the municipal census made by the assessor 
to determine the constitution of a municipal council, rather than the latest 
census of Canada, is authorized. Much of the control exercised by the Depart- 
ment of Municipal Affairs with respect to reserve funds is removed. Munici- 
palities may now establish building lines to provide for future street widening, 
prohibiting erection of buildings between the building line and the existing 
limit of the highway. Municipalities may now license and regulate the owners 
or operators of sound equipment and regulate construction of buildings in 
restricted areas by reference to the size and floor area and may require pro- 
vision of adequate parking facilities. Councils in municipalities under 100,000 
and boards of commissioners of police in cities over 100,000 may now license 
and regulate persons installing septic tanks, barber shops, and hair-dressing 
establishments, driving school operators and equipment and_ refreshment 
vehicles. Barber shops and hair-dressing establishments were formerly regu- 
lated in part under s. 98 of The Public Health Act, R. S. O. 1950, c. 306, now 
repealed. 
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Nurses Recistration Act, 1951 (c. 58).—The Registered Nurses’ Associ- 
ation of Ontario takes over the powers and duties of the Department of Health 
with respect to the training and registration of nurses, subject always to the 
approval of the Lieutenant-Governor-in-Council. Provision is made for appeal 
to a Supreme Court judge on refusal to register or suspension or cancellation 
of registration. The Nurses Act is repealed and re-enacted for the most part 
with necessary changes as The Nursing Act. These acts were proclaimed on 
January 24, 1952. 


PHARMACY AMENDMENT AcT, 1951 (c. 64).—The Pharmaceutical Council 
may now cancel a registration on the grounds of mental incompetency. A right 
of appeal is given to the Supreme Court where registration has been cancelled. 


Pusiic LAnpDs AMENDMENT AcrT, 1951 (c. 71).—Many Crown lands grants 
to settlers for agricultural purposes were formerly subject to the right of a 
licensee to cut timber. These amendments cancel such licences and vest the 
timber in the owners subject to certain payments to the Crown. Where summer 
resort lands have been granted subject to the condition that the patentee shall 
construct buildings or improvements of not less than $300 within eighteen 
months, such conditions are now voided. 


Scnoot Sires AMENDMENT Act, 1951 (c. 82).—This amendment repeals 
s. 4 of The School Sites Act, R. S. O. 1950, c. 336, which provided that no 
school could be located in a township within 100 yards of orchards, gardens, 
dwelling houses, and pleasure grounds without the consent of the owner, unless 
a judge certified in writing that no other suitable location was available. 


Succession Duty AMENDMENT Act, 1951 (c. 84).—‘Property passing on 
death” is by this amendment deemed to include any right to purchase the 
assets of any person made with the deceased during his lifetime, to take effect 
after death, where the consideration is less than the value at the date of the 
agreement and at the date of death. The amendment is designed to prevent 
improper evasion of the Act where a nominal price is fixed by the deceased 
during his lifetime to take effect on death. The value of the right which is 
added to the estate is the difference between the value of the consideration for 
such right to purchase, including the price so fixed, and the value of the prop- 
erty at the date of death of the deceased. Gifts inter vives were exempted if 
made more than five years before death but the exemption did not apply to 
any gift resulting in the making of periodic payments, except such payments 
as were made more than five years before death. The amendment deletes the 
proviso so that trusts which provide for periodic payments are now completely 
exempt if established more than five years before death. 


TrRusTEE AMENDMENT Act, 1951 (c. 88).—Provision is made for the ap- 
pointment of an administrator ad litem where neither letters probate nor letters 
of administration have been taken out within six months of the death of a 
person who in his lifetime committed a wrong to another in respect of his 
person or property. 


WorRKMEN’S COMPENSATION AMENDMENT AcT, 1951 (c. 95).—Several 
amendments increase benefits under this Act. Formerly, compensation was not 
payable to an injured workman unless he was disabled from earning full wages 
for at least seven days. This period is now reduced to five days. Compensation 
is now based on a maximum wage of $4000 instead of $3000 per annum. These 
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amendments are effective as of January 1, 1952. The maximum amount allowed 
for the burial of a workman is inc seneedl from $125 to $200 and the limit of 
$125 for the transportation of the body of such workman is removed. The 
lump sum payable to the widow immediately on the occurrence of a fatal 
accident (in addition to all other compensation) is increased from $100 to 
$200. Chiropodists are now re« ognized under the Act. 

J. S. Mipanik 


Toronto 
QUEBEC 
1951: 14-15 Geo. VI, First Session 
Acts Passed 154; Public 74; Private 80 


AGrICULTURE.—C. 10 allocates an additional sum of $8,000,000 to be used 
for loans to farmers. 


Bar Act.—C. 62 repeais the last paragraph of article 57 of the Bar Act, 
which prohibited candidates writing bar examinations to attempt these ex- 
aminations more than three times. 


Civm. Cope.—C. 42 amends the Civil Code to enact article 56a which 
provides: “The surname and names given to a person in his act of birth which 
are deemed to be his actual surname and names according to the law and 
custom of his birthplace, may be changed only by an Act of the Legislature 
and his civil rights may be exercised only under such surname and under one 
or more of such names, unless they have been so changed.” 


C. 42 also amends article 2260 of the Civil Code to provide that the right 
of action on an account for hospital services shall be prescribed by five years. 


Co.tectivE AGREEMENTS.—C. 34 amends this Act to provide that a collective 
agreement may be made for one, two, or three years, but no longer. It also 
provides that when an agreement is made for one year with an automatic 
renewal clause, it shall be renewed for the same term, unless written notice 
is given within certain periods. It provides that a renewed agreement shall 
be extended from year to year at the expiration of each term, unless notice 
is given. 


Crvit Derence.—C. 50 creates a new law giving the Lieutenant-Governor- 
in-Council power to appoint a co-ordinater of civil defence and to authorize 
such co-ordinator to represent the government of the province in any discussion 
on this subject with the government of Canada. 


EvipeNce OF Puotocrapny (c. 43).—The purpose of this Act is to enable 
the provincial government and life insurance companies to preserve records by 
photography and to destroy the originals. These photographs will be deemed 
to be as authentic as the original documents. 


Hicuways.—C. 15 authorizes the government to borrow $60,000.000 for 
the purpose of constructing a system of provincial highways and bridges through- 
out the province over the next three years. 


Hyoro-Evectric DeveELopmentT.—Cc. 25, 26, 29, and 30 were enacted to 
facilitate the development and to expand the output of hydro-electric power 
on certain rivers 
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Jurispiction (c. 60).—The Municipal and School Matters Judicial Re- 
courses Act amends certain provincial statutes to give complete jurisdiction 
concerning disputes coming under the general title of this Act to the magistrate’s 
court. 


Lasour Revations.—C. 36 removes decisions, rendered by the Labour Re- 
lations Board or by a council of arbitration, and the actions of the members of 
this Board or of a council, from judicial review by the writs of quo warranto, 
mandamus, certiorari, prohibition, injunction, or direct action under article 


50 of the Code of Procedure. 


Mines.—C. 58 amends the Quebec Mining Act to provide that all persons, 
other than the owners of land, who claim mining rights abandoned by the 
Crown, but including all owners of mining concessions held by letters patent 
issued before July 1, 1911, must, before October 1, 1951, cause their titles to 
be registered, or the registration renewed, as the case may be, on pain of 
forfeiture of title to the Crown. 


Motor VEnicLes.—C. 33 amends the Motor Vehicles Act to increase certain 
penalties concerning operators who drive an automobile during the suspension 
of their licence and concerning the operation of overloaded vehicles. The Act 
provides that the delay accorded to insurance companies to report accidents 
brought to their attention be extended from eight to thirty days. 


MunicrpaL AND ScHOOL CorporaTION DeBentures.—C, 68 provides that 
every municipal or school corporation should keep a register for the registration 
of debentures issued for borrowing purposes and shall enter therein, at the 
request of the holder or transferee of such debentures, the holder’s name, 
address, the amount, date of issue, and number of such debenture, etc. 


Pensions.—C. 9 authorizes the government to enter into a pension agree- 
ment with the government of Canada concerning pensions for the aged and the 
blind, and to enable persons of sixty-five years of age to benefit thereby. 


Renta Controit.—C, 20 enacts legislation concerning the administration 
and control of rentals and other matters concerning relations between lessor 
and lessee. This statute was enacted to replace federal legislation when the 
government of Canada vacated this field on April 30, 1951. 


1951-2: 15-16 Geo. VI, Second Session 
Acts passed 155; Public 67; Private 88 


AGRICULTURE.—C. 43 allocates a sum of $10,000,000 to be used for loans to 
farmers. 


ALIMENTS.—C, 56 provides that judgments rendered in other provinces, 
carrying a condemnation to alimentary support and which are not contrary to 
the law or rules of public order of this province, may be executed in the 
province of Quebec uvon complying with certain formalities and conditions 
prescribed by this Act. 


ASSISTANCE TO THE Biinp.—C. 4 provides that the blind shall benefit from 
provincial pensions in the same manner as persons over sixty-five years of age 
and under seventy. 
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Courts oF Justice Act.—C. 30 amends this Act to provide for the ap- 
pointment of more judges to the Court of Sessions, to clarify certain provisions 
concerning pensions, and to clarify provisions concerning judicial holidays. 


E.ections.—C, 20 provides that no person convicted of treason or a crime 
punishable by two years’ imprisonment or more may be a candidate for 
election to the Legislative Assembly; or occupy a seat in or be a member of 
the Assembly. This incapacity is declared to be a rule of public order effective 
for five years after the end of such a term of imprisonment, or from the date 
of sentence if a fine only was imposed, or from the date of suspension of the 
sentence if such was the case. The Act provides enforcement procedure. 


Forests.—C. 40 provides that the amount of wooded property forming part 
of the Crown domain which the Minister of Lands and Forests may cede to 
small industries in order to stabilize their industria] operation is increased from 
600 to 900 square miles. 


Heattu.—C. 46 amends the Public Health Act to authorize the Lieutenant- 
Governor-in-Council to regulate the production, handling, conservation, and 
distribution of food products destined for human consumption. 


HeEALTH—MeEpIcaAL Centres.—C. 8 authorizes the government, through the 
Minister of Health, to organize and set up diagnostic clinics throughout the 
province. The Act provides that $6,000,000 be used to this end. 


Hovusinc.—C. 10 authorizes the government to pay the proprietor of a 
house 3 per cent of the interest he is required to pay on a loan employed for 
the construction of that house so long as the interest rate on the proprictor’s 
loan does not exceed 6 per cent, or where the capital value of such a house 
does not exceed $7,000 in the case of a single dwelling, or $12,000 in the case 
of a two unit dwelling. This is not new legislation, but provides new rates. 


Hospitats.—C, 48 amends the Quebec Hospitals Act to give the proprietor 
of a hospital of 100 beds or more power to acquire by agreement or by ex- 
propriation any immoveable property located in the same municipality or in 
a neighbouring municipality and which he requires to enlarge or complete his 
institution. The Act provides that property may not be so acquired by ex- 
propriation without the authorization of the Minister of Health obtained on 
petition, setting out the reasons for expropriation and accompanied by appropri- 
ate plans, etc. 


Hypro-Evectric DrvELOPEMENT.—C. 6 authorizes an increase from 
$15,000,000 to $20,000,000 to be used to assist rural electrification through 
clectricity co-operatives. 


MenTAL IttNess.—C, 47 authorizes the government to spend during the 
next three years a sum not exceeding $10,000,000 for the construction, en- 
largement, and amelioration of hospitals for the mentally ill. 


Mines.—C. 50 amends the Mining Act to render 14-15 Geo. VI (Ist sess.), 

58 ( re registration of title to mining rights) to be without effect. 

C. 49 amends article 227 of the Quebec Mining Act to permit the Lieutenant- 
Governor-in-Council to adopt regulations concerning methods of marking and 
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staking claims in certain regions of the province, which are virtually void of 
trees. 


Municipa, Law.—Cc. 61 and 62 amend certain sections of the Municipal 
Code to allow, among other things, municipal corporations to regulate or pro- 
hibit the operation of public dance halls, and to pass regulations concerning 
the circulation of traffic on winter roads and the maintenance of these roads, 
etc. 

C. 51 amends the Cities and Towns Act to allow cities and towns set up 
under this Act to regulate or prohibit the operation of public dance halls, to 
install parking meters, to determine the maximum number of taxis which may 
operate, and to exact licence fees for the operation of taxis. 


Pensions.—C, 3 sets up a committee of three to administer pensions for 
residents of the province over sixty-five years of age who prove to be in need 
thereof. This Act repeals the former Pension Act and is designed to complement 
the new federal pensions legislation. 


ProcepurE.—C, 37 amends articles 990 and 1006 of the Code of Procedure 
to provide provisional execution of right, notwithstanding an appeal, of 
judgments of a court of first instance concerning the usurpation of public or 
corporate offices on grounds of previous criminal conviction (see Elections). 


Renta Controi.—C. 17 changes the title of the Act Respecting the Regu- 
lation of Rentals, 14-15 Geo. VI (Ist sess.), c. 20, to “An Act to Promote 
Conciliation between Lessees and Proprietors.” This Act effects a number of 
substantial modifications to the previous Act. 


StatuTE Revision.—C. 25 appoints a commission of three to revise the 
statute law of Quebec, with the exception of the Codes. 


Successions.—C, 14 amends the Quebec Succession Duties Act to provide 
that successions which have opened after December 19, 1951, the taxable value 
of which does not exceed $50,000 and which transmit in direct line, ascending 
or descending, between consorts, between father- or mother-in-law and son or 
daughter or son- or daughter-in-law, between step-father and step-mother and 
step-son or step-daughter, shall be exempt of all duties in every case on the 
first $10,000 and shall be exempt of all duties on an additional $1500 for each 
child of the deceased, living at the death of the deceased, under the age of 
twenty-five and domiciled in the province. 


Trustees Securities.—C. 57 amends the Civil Code to provide, among 
other things, that securities of loan companies approved by the Lieutenant- 
Governor-in-Council shall be added to the list of trustee’s securities (article 
9810 of the Civil Code, new sub-paragraph k). 


WorKMEN’S CompENSATION.—C., 35 amends the Workmen’s Compensation 
Act to increase to 70 per cent (from 66 2/3 per cent) the proportion of the 
salary of an injured person subject to this Act, which is payable to such injured 
person for total disability. The maximum salary upon which compensation and 
contributions of employers shall be based has been increased from $2500 to 
$3000. These amendments became effective February 1, 1952. 


J. B. Claxton 


Montreal 
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WESTERN PROVINCES 
(a) Alberta 
1951: 15 Geo. VI: Acts passed, 113; Public, 101; Private, 12 


AGRICULTURAL Pests.—Under an amendment (c. 2) to the principal Act, 
it is declared that no right of action exists against any person in respect of the 
setting out or use of poison in accordance with the Act. 


ANNuITIES.—A provincial annuity scheme, with a maximum of $1500 a 
year commencing at age sixty for residents of Alberta of three years or more, 
is provided for by the Retirement Annuities Act, c. 4. Deposits are credited 
with interest at 32 per cent compounded annually, except where an annuitant 
dies before reaching retirement in which case the deposits are repaid to his 
estate with simple interest at 3 per cent. Deposits may be withdrawn at any 
time after five years, in which case interest on the withdrawals is forfeited. The 
annuity is not transferable and the province is not obliged to recognize any 
trust affecting the moneys paid or payable in respect of an annuity. The annuity 
account is free from garnishee and execution proceedings, but, within two 
years of a deposit, creditors may obtain the moneys contained in that deposit 
if they satisfy a court that the deposit was made with intent to delay, hinder, 
or defraud creditors. 


Britis oF SALE, AND ConpITIONAL SALE AGREEMENTS.—This legislation is 
amended to provide for one central filing for all bills of sales and conditional 
sale agreements with respect to motor vehicles (cc. 7, 15). From July 1, 1951 
they are to be filed with the Motor Vehicles Branch. This brings the legislation 
into line with a policy adopted in British Columbia in 1932. 


Cit1es.—A new City Act (255 pages) is to be applicable to all existing and 
future cities as from January 1, 1952, whether or not originally incorporated 
by special statute or charter (c. 9). Present city government in any existing 
city is to continue until altered in conformity with the Act. It is noted that no 
application to quash a city by-law may be made except within two months of 
its execution (s. 705), but any person convicted of a breach of a by-law may 
require a case to be stated for an appellate court as to the validity of the by- 
law (s. 711). A bonus or other aid, or exemption from taxation in order to 
encourage industry to come to the city, is prohibited (s. 713), but nothing is 
to deprive a city of its privileges under the Industries Assessment Act or other 
statute respe cting the encourage ment of industry. (The fixed taxation of hotels 
in Edmonton is preserved (s. 736) .) 


Contrisutory NEGLIGENCE.——In addition to an amendment similar to that 
in British Columbia (infra), there is provision that no damages may be re- 
covered from any other person for the portion of loss or damage caused to a 
passenger by the neglige nce of the owner or driver of a motor vehicle where 
such owner or driver is not liable by reason of the absence of “gross negli- 
gence” (c. 16). But the owner’s or driver’s negligence is to be determined 
whether or not he is a party to the action. 


Coroner’s INQuests.—A person suspected of causing death, or who is or 
may be charged with an offence relating to the death, is not to be excused from 
answering any question at an inquest, but if he objects to answering on the 


I i 
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ground that the answer might incriminate him, the coroner is to give him the 
protection afforded by the Canada and Alberta Evidence Acts (c. 20). It is 
questionable whether cither the federal or provincial evidence legislation re- 
ferred to would afford any protection in such a situation. 


District Courts.—The monetary limit of the court’s jurisdiction is raised 


from $600 to $1000 (c. 26). 


Gas Export.—A special statute allows the Petroleum and Natural Gas Con- 
servation Board to grant a permit for five years for the export of gas to one 
specific company for one specific purpose in the state of Montana. The permit 
may be granted without a hearing by the Board, and may be cancelled if the 
Board is of the opinion that the exportee is using the gas to enable it to extend 
its existing services or to supply customers not being supplied at the date of 
the permit (c. 36). The permit was granted in February, 1952. 


Hicuway Trarric.—No motor vehicle may be driven upon a highway un- 
less a certificate of inspection within the preceding twelve months has been 
issued for such vehicle (c. 99, s. 5). 


INsuRANCE.—Amendments with respect to financial duties of insurance com- 
panies and with respect to automobile owners’ policies, largely similar to British 
Columbia (infra), are enacted (c. 44). 


MunicipaL TaxaTION Aip.—By the Municipal Assistance Act, c. 54, four 
cents on every gallon of the fuel oil tax collected by the province is set aside 


for aid to municipalities. No conditions are to be attached to the subsidies by 
the province. 


Op Ace Pensions.—The Lieutenant-Governor-in-Council is given authority 
to enter into agreements with Canada should it be advantageous to do so under 
any new federal legislation (c. 59). 


ProFessions.—‘“The academic standing and examination of candidates for 
admission to study and to practise the profession of dentistry in the Province 
shall be under the control of the University of Alberta” (c. 24, s. 5). A similar 
enactment appears for the legal profession (c. 48), the medical profession (c. 
51), and for the pharmaceutical chemists (c. 60). 


Pustic Heattu.-—The Health Unit Act (c. 38) permits the establishment 


of health unit areas throughout the province. Municipalities may co-operate 
together in one health unit. 


Surveys.—Under the Aerial Photographic Survey Act, c. 1, no one may 
make aerial photographic surveys of the natural resources or lands of Alberta 
without a licence. A black and white print of all photographs, obtained pur- 
suant to the licence, must be furnished to the Department of Lands and 
Forests, and no information obtained by the licensee pursuant to the licence 
may be given to any other person without departmental consent. The licensee 
must make monthly progress reports and comply with all terms and conditions 
as may in the Department’s discretion be included in the licence. A licensee 
who is withdrawing from the province is to deliver up to the Department all 
preliminary data, actual photographs, and other related matters. The licence 
is not assignable without the consent of the Department. 
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(b) British Columbia 
1951: 15 Geo. VI: Acts passed, 112; Public, 89; Private and Local, 23 


AccouNTANTs.—The Certified General Accountants’ Association of British 
Columbia is created a body corporate and given power to “furnish means and 
facilities by which its members may increase their knowledge, skill, and pro- 
ficiency in all things relating to the business or profession of an accountant or 
an auditor” (c. 2). Power is given to establish courses of instruction and to hold 
examinations, or to enter into agreements with respect thereto with the Uni- 
versity of British Columbia, any college in British Columbia, or with any in- 
corporated body of accountants. Broad powers to govern the association by 
regulation are given to a Board of Governors (to be elected in manner pre- 
scribed by the Board of fifteen members of the Association). The initials C.G.A. 
may be used by members. The use of these initials by non-members or of the 
initials C.P.A. by any person is prohibited. The Act does not interfere with 
the right of non-members to practise as accountants or auditors. 


Curtp WetFare.—By an amendment (c. 74) to the Societies Act, no new 
society having as an object the operation of an orphanage or other home for 
children, or the supplying of any other form of care for children living apart 
from their parents or guardians, is to be incorporated without the written ap- 
proval of the Superintendent of Child Welfare. The object is to investigate and 
approve or disapprove such institutions before they get started. 


Civ. Derence.—-Extensive powers are given to the Lieutenant-Governor- 
in-Council, notwithstanding any other statute, to regulate life and property 
within the province for the purpose or in anticipation of “disasters, or 
emergencies from enemy attack, sabotage, or other hostile action” (c. 9). A 
blanket protection for anything done by the Provincial Secretary or any 
official acting under his authority is given in those cases where an emergency 
has been declared (s. 12). 


ConsuMER Crepit.—The statute of 1947 is extended to 1952 (c. 14). 


Courts.—Provision is made for payment by the province to the judges of 
the Supreme Court and of the Court of Appeal of the sum of $1000 a year 
($1500 to the Chief Justices) (cc. 16, 17). Similar provision was made for 
County Court judges in 1947. 


Crown Lanps.—In future, grants of Crown lands will reserve not only 
natural gas but all gases (c. 43). 


Deserted Wives.—The legislation is further amended by repealing the 
portion of the definition of desertion inserted in 1949 (see (1950) 8 University 
of Toronto Law Journal 402) and substituting therefor the following: “A 
wife shall be deemed to be deserted if her husband has left her without reason- 
able cause” (c. 21 


Dykes MaINnTENANCE.—Power is given to permit the Dyking Commissioner 
to conscript males aged seventeen to sixty and to requisition personal property 


for use in dyke construction or repair if deemed necessary to prevent flooding 
29) 


ELections.—In provincial elections the name of the “government” candi- 
date has been placed first upon the ballot, with party affiliation given for all 
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candidates. The “official opposition” candidate is second and the others in 
alphabetical order of the parties. This practice is reaffirmed for future elections 
with the exception of the next election, when, because of the coalition govern- 
ment (existing at the time this new legislation was enacted) and of the 
probability that candidates of both parties in the coalition will run against 
each other, special provision is made whereby the candidate representing the 
party of the sitting government member is placed first on the ballot, and the 
candidate of the other party in the coalition is placed second. In the cases 
where the sitting member is not a member of either party in the coalition, 
detailed provisions are made for each such case, setting out the order, as 
between first and second — in which the candidates of the two parties in 
the coalition shall be placed (c. 25, s. 5). In multi-member constituencies a 
new provision for subsequent ides provides for a separate ballot for each 
member to be elected. Provision is made for the next election (but none for 
subsequent elections) as to how, as between the candidates of the same party, 
the names are to be allotted to the ballots in such multi-member constituencies. 
It would appear that an opposition party seeking to oppose with a strong 
candidate a particular sitting member would have to get its candidate in the 
right order in the election roll, otherwise his name might appear on the wrong 
ballot in multi-member constituencies. A further amendment provides for 
voluntary preferential ballotting. If no candidate has an absolute majority of 
first preferences (including simple “x’s” where the voter has not used the 
preferential system), then the ballot (excluding those without further prefer- 
ences) for the lowest candidate are distributed among the others until some 
candidate has an absolute majority on the count. 


Hospitats.—Provision is made, in view of substantial provincial payments 
to hospitals under the Hospital Insurance Fund, whereby the by-laws under 
which hospitals operate are subject to the approval of the Lieutenant-Governor- 
in-Council, who may also require revision of these by-laws from time to time 


(¢.: 57,892). 


Hosprirat INsurance.—This legislation is amended by providing for the 
service of any notice required to be given by the Act by ordinary mail to the 
last-known address of the person to be served “and shall be deemed to have 
been received by him on the day on which it would reach him in the ordinary 
course of mail” (c. 35). (Under s. 10A a 10 per cent penalty may be added to 
premiums not paid on the due date and by s. 11C, inter alia, the due date 
may be fixed and notice thereof “served” on the person liable to pay.) 


INDUSTRIAL DeEvELOPMENT—ALUMINIUM.—The Industrial Development 
Act, 1949, c. 31, authorized (s. 3) the making of regulations for sale or lease, 
upon such terms as should be agreed upon, of Crown lands “to any person who 
proposes to establish or expand an aluminium industry in the Province.” The 
Minister might also make such arrangements as he might deem in the province’s 
best interest (a) for the future operations of such industry, and (b) with 
respect to hydro-electric power, its development, works, sale, and possible 
future expropriation. By an ame ‘ndment in 1951, c. 40, the Lieutenant- 
Governor-in-Council may incorporate any area of the province into an indus- 
trial township if the agreement under s. 3 authorizes such incorporation, “and 
thereupon the taxes payable thereafter in respect of the land and improve- 
ments in the area so incorporated shall, notwithstanding the provisions of any 
other Act, be as provided for in the agreement.” Provision is made for rules 
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and regulations for the administration of the township not inconsistent with 
the agreement under s. 3. 


INsuRANCE.—The definitions of the twenty-six types of insurance are re- 
pealed and power is given to define classes of insurance by regulation (c. 41, 
s. 2). Power is also given to the Licutenant-Governor-in-Council to limit the 
classes of insurance in which any insurer licensed under the Act may engage 
(s. 3). Amendments with respect to the administration of deposits recommended 
by the Superintendents of Insurance and arising out of the bankruptcy of the 
Home Assurance Company are made (ss. 5-12). Provision is made for the sale 
of accident insurance policies through vending machines whereby upon deposit 
of the premium in the machine, a policy is issued, such issue a the 
medium of the machine being defined as constituting delivery (s. 14). This 
amendment is broad enough to cover any accident policy, but is designed for 
use at airports. An amendment permits an owner’s policy in respect of auto- 
mobile insurance to cover vehicles owned, used, or driven by the insured, 
other than the vehicle specifically described in the policy (s. 15). All of this 
legislation is subject to proclamation. 


MacistraTes.— The jurisdiction of stipendiary magistrates is made province- 
wide (c. 52). It is still uncertain, however, whether such magistrates have 
jurisdiction under that part of the Criminal ‘Code g giving “police magistrates” 
jurisdiction to try indictable offences with the consent of the accused or are 
limited to such indictable offences as may be tried by a magistrate without the 
consent of the accused. 


Mecuanics’ Liens —Recognition of the level of modern wages is made by 
the amendment which raises from $5 to $10 a day the limit under which no 
workman may contract out of his benefits under this legislation (c. 54). 


NEGLIGENCE.—Where a person sues for damages for negligence and his or 
her spouse is found to have contributed to the injury, no damages may now 
be recovered from the third party “for the — of loss or damage caused 
by the fault or negligence of such spouse” (c. 15). This amendment follows a 
decision allowing full recovery in Ferguson v. Macdonald, [1950] 1 D.L.R. 77 
(Wood J.) ; not followed, Dube v. Saville, [1952] 2 D.L.R. 382 (Manson J.). 


Nurses.—New statutes set up machinery to regulate two phases of this 
profession. The Psychiatric Nurses Act (c. 59) provides for a council of eleven 
(at least one member of the medical profession ) to license and regulate psy- 
chiatric nurses, a term not defined in the legislation. There were said to be 
400 such nurses in the province at the date of the introduction of the legisla- 
tion, and well over 100 in training. The council and the Lieutenant-Governor- 
in-Council may each make regulations on certain specified aspects of pro- 
fessional welfare. The latter may provide by regulation “for any proceeding, 

matter, or , for which express provision has not been made in this Act” 
(s. 9). By s. 7 (1) no person “shall practise as a psychiatric nurse within the 
Province le licensed under the Act. “Practising” is not defined. The 
Practical Nurses Act (c. 58) makes somewhat similar provision for practical 
nurses except that it would appear to be a statute regulating only those who 
choose to become licensed under it. What a practical nurse may or may not 
do may be prescribed by regulation (s. 14), but there is no prohibition upon 
any practical nurse, who is not a License d Practical Nurse, from doing the 
work of a practical nurse as defined. 
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PETROLEUM Propucts.—Repeal of fourteen sections of the Coal and Petro- 
leum Products Control Board Act, R.S.B.C. 1948, c. 54, removes the Board’s 
power to fix prices in the coal and petroleum industry and to regulate standards 
in the latter industry. Power to regulate construction or alteration of gasoline 
service stations is granted to the Board (c. 11). 


Rent Contro.t.—“The Wartime Leasehold Regulations shall continue in 
force in British Columbia as if they were enacted as part of this Act”: Lease- 
hold Regulations Act, c. 44. The Regulations are defined as those of Canada 
in force immediately preceding the day upon which they ceased to be in force 
federally. Power is given to the Lieutenant-Governor-in-Council to exercise the 
powers of the Wartime Prices and Trade Board in respect of rentals, and to 
make regulations for the administration, enforcement, amendment, substitution, 
or revocation of the Regulations. 


SocietTies.—The incorporation of any society may be revoked by the 
Lieutenant-Governor-in-Council “at his discretion” (c. 74). 


TaxaTion.—A new category or “land-class” is introduced for land taxation 
purposes—‘‘tree-farm land” to cover modern forestry practice of sustaining 
yields and reforestation as opposed to the old “cut and get out” policy. Such 
land is exempt from the old land classification including that of “improved 
land.” Machinery for assessment as tree-farm land is provided (c. 81). 


TrusteEs.—The investment of trust funds is now permitted in “guaranteed 
investment certificates or guaranteed investment receipts or other like securities 
of any trust company incorporated or registered under the “Trust Companies 
Act’ approved by the Lieutenant-Governor in Council” (c. 85). 


Waces on Pusiic Worxs.—The Public Works Wages Act, R.S.B.C. 1948, 
c. 280, is replaced by the Public Works Fair Wages and Conditions of Employ- 
ment Act (c. 67). The purpose of this change was said to be to centralize in the 
Minister of Labour the administration of government policy whereby “fair 
wage clauses” are inserted in public works contracts. The statute, however, 
gives the Minister no power, not even to fix wages, yet in two places refers to 
wages “fixed by the Minister” (ss. 2, 5). In addition, the marginal note to s. 5 
reads, “Minister may determine fair wage where no current rate of wage is 
established,” but the section does not give this power at all. Another purpose 
of the legislation would seem to be apparent from the change in title and from 
the insertion of a definition of “fair wages and conditions of labour and em- 
ployment” (s. 2)—such wages and conditions as are generally accepted as 
current for workmen in the district, and in the absence of a current wage and 
conditions, then such as the Minister may fix. The phrase, so defined, is not 
however used in the Act, which deals only with wages and hours of work—all 
contracts for public works are subject to the conditions that (a) all persons 
employed must be paid fair wages, and (b) working hours shall not exceed 
eight a day or forty a week except as permitted by the Hours of Work Act 
(s. 3). No other conditions of labour or employment are dealt with. The 
penalties to be imposed for breaches of the Act or regulations are to be provided 
by regulation (s. 9). 


(c) Manitoba 
1951: 15 Geo. VI: Acts passed, 98; Public, 68; Public Municipal, 24; Private 6 


ARcnITECTS.—An amendment provides that nothing in the Architects Act 
prohibits the preparation of plans, specifications, or other architectural work in 








338 Tue University or Toronto Law JouRNAL 


connection with the construction or alteration of any (a) building where the 
cost of labour and materials does not exceed $35,000, (6) farm building and 
private dwelling outside a city or town, or (c) grain elevator (c. 3). 


ASSIGNMENT OF Book Dests anp BuLK Sates.—This legislation is replaced 
by new acts based upon the model statutes revised by the Conference of Com- 
missioners on the Uniformity of Legislation in 1950 (cc. 4, 5). These revisions 
replace the model statutes recommended by the Conference in 1920 (bulk 
sales) and 1928 (book debts) and adopted in Manitoba in 1921 and 1929. 


Coarse Gratn.—Extensive machinery is set up to take a referendum among 
producers of grain on the question, to be answered “yes” or “no”: “Do you 
wish to continue to sell your oats and barley as at present?” (c. 9). Neither 
the present method nor any possible alternative is set out or suggested in the 


legislation. 


CommoriEntes.—The amendments proposed in 1949 by the Conference of 
Commissioners on the Uniformity of Legislation to the uniform act are adopted 
(c. 61). The long title of the legislation is corrected by dropping the words “in 
Common Disasters,” and the short title is changed to the “Survivorship Act.” 
A further amendment makes it clear that the legislation applies not only to 
cases where two or more persons die in circumstances rendering it uncertain 
which survived the other, but also to cases where they die at the same time. 
The ambiguities contained in subsections 2 and 3 remain untouched. 


Crown Proceepincs.—A draft uniform act prepared by the Manitoba 
Commissioners and approved in 1950 by the Conference on Uniformity for 
submission to the provincial legislatures was enacted with slight modifications 
c. 13). The legislation is based upon the Crown Proceedings Act, 1947, of the 
United Kingdom, and references to the latter appear throughout. A further 
amendment (c. 64) makes the Tortfeasors and Contributory Negligence Act 
apply to actions by and against the Crown. 


Emercencies.—IThe Emergency Measures Act, c. 18, provides that the 
proclamation of the existence of a state of emergency shall be proof of its 
existence, and that in such circumstances the Lieutenant-Governor-in-Council 
may legislate with respect to the “peace, order and welfare of Manitoba,” and 
“it is declared that the powers of the Lieutenant-Governor-in-Council extend, 
within the province, to all matters coming within the classes of subjects herein- 
after enumerated”: transportation, expropriation of all forms of property, 
regulating and controlling prices, employment and services, suspension of any 
legislation, entry upon any land or building, billeting, appointment of persons 
or boards to whom the powers herein may be delegate d. and so on. The powers 
of expropriation, price, employment and service controls, suspension of legisla- 
tion, and billeting apply only in cases where Canada has, under the War 
Measures Act, proclaimed the existence of a state of war, invasion, or insur- 
rection, real or apprehended, and such war, invasion, or insurrection continues, 
in which case any of the powers listed may be exercised by orders with retro- 
active effect. Anv order is to be effective immediately notwithstanding the 
Regulations Act and shall be effective against every person before publication 
notwithstanding such person has not had actual notice thereof (s. 3(4)) but no 
penalty may be imposed on such person (s. 6(2)(b)). Every order shall have 
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the force of law and shall be enforced by “such courts, officers and authorities” 
as may by order be prescribed. Agreements may be made with Canada to 
further the objects of this Act. The state of emergency is to terminate in ninety 
days unless the legislature confirms it. It is further declared that this legislation 
extends only so far as the legislative authority of the province extends, and 
that the legislation i is ancillary and supplemental to the Canadian War Measures 
Act and Emergency Powers Act. The Act is to expire on May 31, 1952. 


EMPLOYMENT.—The name of the ig of Work Act is changed to The 
Hours and Conditions of Work Act (c. 26). Provision is made for notice to 
terminate employment in the ieclnanion and businesses governed by the legisla- 
tion, in the absence of a custom or agreement to the contrary. Time off and 
work on holidays is also regulated (including such occupations as domestic 
service). 


ExPRoOPRIATION.—The basis for fixing compensation to be paid to an owner 
whose property is expropriated for hydro-e lectric deve ‘lopment is set out in 
four rules added to the Manitoba Hydro-Electric Development Act (c. 27). 
Nothing is to be allowed for loss of goodwill or other intangible interest, loss of 
prospective profits, injurious affection of any property not expropriated, or for 
loss of any franchise, concession, lease, permit, or right except the amount paid 
to the original grantor of the franchise and so on, and then only for the un- 
expired portion of the current term. An appeal lies to a judge of the Court of 
King’s Bench in the case of an award for injury or damage during temporary 
use or possession, and to the Court of Appeal in the case of an award for 
property expropriated. Where the property expropriated includes contracts to 
which the owner of the property is a party, the contracts shall remain in force 
and the board shall stand in the place of the former owner, except that in 
respect of a contract made after February 6, 1951 outside of the ordinary 
course of business or not for the purpose of earning income, the board may 
repudiate such contract. The legislation of 1949 is largely rewritten with an 
emphasis upon the power to expropriate existing power plants. 


Hicuway Trarric.—A new part “Licensing of Drivers and Chauffeurs” is 
added to the Highway Traffic Act as part IA (c. 23). The legislation re- 
writes, in five pages, the old section 10 of the Act, in a form which is becoming 
prevalent across Canada and which gives to the issuing authority (the registrar 
in Manitoba) wide powers of discretion in issuing, withdrawing, or imposing 
limitations upon licenses. There is nothing in the legislation to guide the 
registrar other than his conscience. The licence period is made two years. No 
sale of a car of the model 1952 and subsequent may be made by a ae 
dealer, or agent thereof unless equipped with safety glass (c. 24, . Power 
to stop and, if necessary, to arrest pedestrians for breaches of city — by-law 
is given to cities (c. 24, s. 7). 


InsurRANCE.—Amendments similar to those noted for British Columbia 
(supra) were enacted except that there is no repeal of the definitions of various 
kinds of insurance (cc. 28, 29). 


Intestacy.—Amendments (c. 15) are made to the Devolution of Estates 
Act whereby it is made clear that nephews and nieces (in the absence of 
brothers and sisters) inherit before grandparents, uncles and aunts, and other 
next-of-kin: see (1948) 26 Canadian Bar Review 1251. The amendments 
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were suggested in 1950 by the Conference of Commissioners on Uniformity of 
Legislation in amendment of the Conference’s uniform statute adopted in 1925 
and enacted in the four western provinces, the Northwest Territories, New 
Brunswick, and Newfoundland. 


MINES AND MINERALS.—An amendment to the Real Property Act gives the 
registrar of titles power to refuse to register a transfer of (a) a fractional 
interest in mines and minerals if the interest is greater than a one-quarter inter- 
est in the minerals of that parcel of land, or (b) any interest in mines or 
minerals if more than four people “are named therein” as transferees (c. 49). 
This does not prohibit the acquisition of an individual one-sixteenth interest 
by a validly registered transfer. 


REMEMBRANCE Day.—The sale, offering for sale or purchase of any property, 
or the engaging in any work (including that of a profession, but excluding 
farming) is prohibited on Remembrance Day (a date not defined). There are 
sixteen listed exceptions. Drug stores are excepted only with respect to drugs 
and surgical appliances. Sports and entertainment performances including 
dances and movies may be held after 1 p.m., but no preparation therefor may 
be done before that hour. All work pe rmitted on this day shall, in any event, 
cease for three minutes at 11 a.m. unless the Minister of Labour grants a per- 
mit for doing the work necessary to mect an emergency. 


Rent Contro_.—Manitoba also took over the federal leasehold regulations. 
See British Columbia (supra). Power is given to regulate commercial accom- 
modation in Manitoba. 


Vita Sratistics.—This legislation is rewritten (c. 66). Some of the pro- 
visions are noted. A child of a married woman (a person who within the period 
of gestation prior to the child’s birth was lawfully married) must be registered 
as the child of the husband and given his surname unless the mother files a 
statement that she was living separate from her husband in which case no 
particulars are given as to the child’s father. This latter provision applies also 
to a child of an unmarried mother. In each of these cases, particulars of the 
father may only be given if he jointly with the mother so requests, and they 
may also request, if they so desire, re gistration of the child’s surname as that 
of the father. These requests may be made at the time of initial registration or 
later. A birth registration of a legitimated child shall on application be regis- 
tered as if the parents had been married to each other at the time of the birth. 
Birth certificates issued after a person has been adopted by competent agree- 
ment within Manitoba or under a valid judicial decree of a competent court 
within or without Manitoba, shall show the adopting parents as the parents 
and shall give no particulars of the natural parents (unless the court order 
provides for the continued use of the natural parent’s surname). Similarly, 
certificates issued after a change of name effected by the Change of Name Act 
or a similar statute of another province of Canada shall be issued as if the 
registration had been made in the name as changed. Where there is within 
Manitoba an adoption order in respect of a person born outside Manitoba or 
a divorce or nullity decree in respect of a marriage celebrated in another 
province of Canada, the recorder shall send a court-certified copy of the court 
order to the recorder of the place of birth or celebration. It will be noted that 
his duty in respect of decrees of divorce or annulment is limited to cases where 
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the celebration outside Manitoba was in another province of Canada. There is 
no similar limitation in respect of adoptions. There is no provision with respect 
to the birth registration abroad of a person whose name is changed in Mani- 
toba. Certified copies or photographic prints of birth registrations may be 
obtained only (a) under the Child Welfare Act, (6) by an officer of the Crown 
in discharge of duties, or (c) by any person upon the authority in writing of 
the Minister or upon the order of a judge. No certificate, certified copy, or 
photographic print shall be issued in respect of the registration of an adoption, 
change of name, dissolution, or annulment of marriage. An appeal on notice 
to the recorder lies to a county court judge from the recorder’s refusal to search 
or issue a certificate in respect of a birth, marriage, or death. Municipal 
registration of births, marriages, and deaths is to discontinue except as estab- 
lished by this legislation. The legislation is, with slight modification, that pro- 


posed by the Conference of Commissioners on Uniformity of Legislation in 
1949. 


(d) Saskatchewan 
1951: 15 Geo. VI: Acts passed, 108; Public, 105; Private, 3 


Courts.—Provision is made for the reduction of the Court of Appeal to 
four judges and of the Court of King’s Bench to six judges (cc. 27, 28). The 
legislation is to come into force on proclamation. In the District Court, the 
service by registered mail, formerly permitted in certain situations, is extended 
(a) to all types of proceedings in the District Court and (6) against a person 
resident, not merely in Saskatchewan, but anywhere in Canada (c. 29). 


FisHeries.—The Fisheries Act is rewritten (c. 22). There is a prohibition 
upon the taking or shipping out of the province of any fish taken for com- 
mercial purposes, without a licence from the Department of Natural Resources. 
The granting of a licence is discretionary. Regulations may be made which 
may, inter alia, require the delivery of fish taken in Saskatchewan waters to 
such person, corporation, board, or agency as may be designated. 


GaRNISHEE.—The salary or wages of any employee of any Crown corpora- 
tion and certain other named bodies may be attached under an amendment to 
the Attachment of Debts Act (c. 30). Such a provision has applied to the 
Crown in Saskatchewan for many years. 


INSURANCE.—Amendments somewhat similar to those in British Columbia 
with respect to an automobile owner’s policy are included (c. 37). 


Juventte Detinquency.—The Corrections Act, 1950 is amended to bring 
the machinery for dealing with juvenile delinquents more into line with federal 
legislation. The amendments (c. 89) also provide that before any juvenile is 
brought into court an investigation of any delinquency must be made, in- 
cluding a survey of the family and personal history of the child and the circum- 
stances of the case. The probation officer “shall have a social history prepared 
for the use of the Court in which he shall record his opinion as to whether it is 
in the best interest of the child that he should appear before the Court.” No 
prosecution or other proceeding is to begin until after this investigation is 
made. To facilitate the probation officer’s work, all police officers must report 
to a probation officer every alleged juvenile delinquency reported to them. 
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Municipat Inguiries.—By the Local Government Board (Special Powers) 
Act, 1951 (c. 46), the Board is given power to inquire into the affairs of any 
city or town and certain hospital or school districts when requested to do so by 
the Minister or the municipality or district, or when petitioned to do so by 
representatives of creditors interested in at least 25 per cent of the indebtedness 
of the municipality or district. The powers may, if financial embarrassment is 
found, include, inter alia, supervision and direction of the municipality’s or 
district’s financial affairs, reassessment, varying any levy, rate, or tax imposed 
to meet a debenture or local improvement debt, “reducing the whole or any 
portion of the principal amount of [or interest on] the existing debt.” Publica- 
tion of notice of any inquiry under this act operates as a stay of pending or 
future proceedings against the municipality or district. No action shall lie with 
respect to any cancelled debentures. Some of these provisions are carried over 
from repealed enactments, now consolidated. 


PLanNiING.—The Community Planning Act, 1945 is amended to permit dis- 
trict planning by groups of municipalities (c. 50). 


Seep Contro.t.—Any area may by local option have the area declared a 
seed control] area in which kinds or grades of seeds or crops may be prescribed 
as permitted or prohibited in the specified area (c. 63) 

GrLBert D. KENNEDY 
Faculty of Law 
University of British Columbia 
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Government by Decree: A Comparative Study of the History of the Ordinance 
in English and French Law. By M. A. Siecuart. With a Foreword by C. K. 
ALLEN. London: Stevens & Sons |Toronto: The Carswell Co.]. 1950. 
Pp. xxix, 343. $6.25. 


Tuts volume is a study of what the author calls the ordinance, meaning, sub- 
stantially, delegated legislation. The aim is to study how its use has developed 
in Britain and France, and to draw the proper conclusions from that record. 
Part I is a historical sketch of the ordaining power and the struggle to ensure 
its responsible use in Britain from Magna Carta to the present. Part II sketches 
the history of the ordinance in France from mediaeval times to the present. It 
includes a description of the French system of administrative law and adminis- 
trative courts and of the remedies provided for citizens aggrieved by the actions 
of officials. Some general conclusions are appended to part II. 

Everyone approaches this vital constitutional question with a point of view. 
The author is an unreconstructed liberal, quite unconvinced by the talk about 
planning for freedom through extensive governmental action. While acknowl- 
edging the case for the welfare state, she holds that genuine freedom consists 
of freedom from the state, and depends on vigorous assertion of the rule of 
law and maintenance of a balance among, if not a rigid separation of, govern- 
mental powers. She estimates that the aggrandizement of the executive in 
Britain and other democracies is upsetting that vital balance, and considers the 
rapidly increasing use of, and steadily relaxing of control over, the ordaining 
power to be the most sinister aspect of that aggrandizement. Accordingly, she 
is concerned with the causes of the continual expansion of the ordaining power, 
and the means of reducing its scope and keeping it under effective control. The 
collectivist state, she finds, strains against both parliamentary and judicial con- 
trol and threatens to turn into an executive dictatorship. She is not impressed 
with the prospects of effective parliamentary control and thinks that the only 
escape from disaster is restoration of judicial control. 

The survey of the history of the ordaining power in Britain shows an excellent 
grasp of English constitutional history. Moreover, her continental background 
(the book is dedicated to the memory of her grandfather, Dr. Carl S. Gruenhut, 
who was Professor of Laws in the University of Vienna for many years) pro- 
vides her with a perspective on the British scene. The chief merit of this part 
is that it makes clear the historical reasons for the piecemeal nature of the 
administrative structure of British government and the more or less haphazard 
methods of providing for its control. 

The author’s sketch of the ordaining power in France and of the remedies 
available under French administrative law is the clearest account of the droit 
administratif in the English language. This reviewer cannot judge of its accuracy 
in every detail, nor does he find everything the author says about it utterly 
clear. For those unfamiliar with the terminology of the system and the exact 
nature of the remedies, more concrete illustrations would have added to the 
illumination. Nevertheless, common law lawyers will not easily find a better 
introduction to the main principles of the system. 

She estimates that the practice of the French Parliament, in giving the 
executive wide powers of government by decree under the Third Republic, 
greatly weakened the French constitutional framework. At the same time, she 
judges that the French system of administrative law has provided more effective 


safeguards for the individual against administrative injustice than any other 
system, 
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Mrs. Sieghart thinks that parliamentary control over the administration in 
Britain is now negligible, and that the executive does substantially what it 
likes. This scarcely does justice to the subtlety of the relations between the 
cabinet and the House of Commons. The cabinet’s estimate of what the House 
will stand is perhaps the most important factor in the determination of policy. 
Furthermore, most proposed subordinate legislation is submitted in draft form 
to the several interest groups concerned on all sides of the issue, and often 
modified and tempered in response to criticism from these sources. The author 
ignores this consideration, although it is quite clear that the weakening balance 
of governmental powers is in some measure being compensated for by a delicate 
balance of the group interests in the community. 

However, the author would not allow much weight to such considerations. 
She regards Parliament as responding to a mass electorate which feels more 
concern for security than for personal liberty. Accordingly, she thinks the pre- 
servation of liberty depends on a restoration of judicial control. It is restoration 
that is required, because statutory grants of power to the executive get wider 
and vaguer, and the jurisdiction of the courts to review is, in one instance after 
another, being ousted or narrowly confined. Because she judges that the ad- 
ministration and the government generally are inimical to the existing judicial 
structure, she proposes the setting up of an independent administrative court 
on lines somewhat comparable to the French practice, to be charged with re- 
viewing the exercises of the ordaining power. 

If her analysis of the compulsions operating on government in a mass 
democracy is correct, it is hard to see what would be gained by such a plan for 
reviewing delegated legislation. Her administrative court is to contain men 
trained in administration as well as lawyers and presumably would have a 
greater awareness of, and a larger share of sympathy for, the administrative 
requirements of the collectivist state than the judges of the judicial courts. Yet, 
as Dr. C. K. Allen points out in his Foreword to the volume, the courts, in a 
number of decisions interpreting statutory powers in recent years, have helped 
to confirm the executive in possession of extreme ly wide authority. (For a 
sympathetic rendering to Caesar by the Court of Appeal, see Johnson & Co. 
Minister of Health, [1947] 2 All E.R. 395, per Lord Greene M.R.) Our ill 
lie too deep for superficial therapy. As long as a sovereign parliament persists 
in making wide grants of subordinate le gislative power, no court of whatever 
kind can do much but confirm the plain meaning of the grant. To do other- 
wise would be an intolerable interference with policy. 

Mrs. Sieghart’s conclusions are the least satisfactory part of her book. She 
comes down in favour of a system of administrative courts, not nec essarily 
paralleling the French structure but at least “a systematization of the existing 
tribunals and a unification of the law applied by them through the institution 
of an (administrative) Court of Appeal.” Unfortunately, she does not explain 
in detail what this proposal covers. It leaves many questions unanswered. First, 
in relation to the control of the ordaining power, what more can any court do 
than scrutinize the rules and regulations made to see whether they are ultra 
vires? And is not the determination of the limits of the power conferred by the 
statute precisely the kind of issue that the existing courts are admirably suited 
to apply? Second, the author’s proposals go far beyond the question of th: 
review of delegated legislation. The existing administrative tribunals which 
she wishes to have systematized are of a great variety, concerned sometimes 
with applying rules of law and often with elaborating, in the course of par- 
ticular decisions, a vague general statutory expression of policy. In so far as a 
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particular tribunal exercises an essentially judicial function, there is much 
to be said for an administrative court of appeal, quite independent of executive 
influence or control. But many of the functions performed by existing tribunals 
or by ministers and officials of particular departments are what is called ad- 
ministrative or quasi-judicial rather than judicial in nature. A close analysis 
will show that most of the powers so described are essentially legislative in 
character. What is involved in the function is not the application of pre-existing 
law to the facts but the amplification of a general policy stated by Parliament 
and for the elaboration of which the Minister and his officials are held re- 
sponsible by Parliament. To give a final appeal to an independent court on 
matters of this kind is to flout the principle of responsible parliamentary govern- 
ment. The decisions must rest with those who are responsible for policy. It 
seems to this reviewer that advocates of a general administrative court of 
appeal have not pondered sufficie ntly the Minutes of Evidence of the he “arings 
before the Committee on Ministers’ Powers. In these hearings, the senior civil 
servants who were members of the Committee put one case after another of 
statutory powers conferred on ministers and officials where the decisions clearly 
have to be made on grounds of policy, decisions which a court, detached and 
insulated from the policy-makers, could have no criteria tor judging on appeal. 
‘This does not depreciate the burning importance of the issue raised by Mrs. 
Sieghart in her conclusions, nor does it deny that systematization of adminis- 
trative jurisdiction is required. It urges rather that any recommendations on 
this issue must get down to cases, and differentiate clearly the different kinds 
of powers to see what kinds of decisions can appropriately be made subject to 
judicial appeal. J. A: Come 
Queen’s University 

Kingston 


Living Law of Democratic Society. By J. Hat. Indianapolis: The Bobbs- 
Merrill Company, Inc. 1949. Pp. iv, 146. 


Jerome Hatt in his Living Law of Democratic Society secks to discover a 
definition of positive law which will be satisfactory to the democrat as well as 
to the legal philosopher. He believes that “nothing is more important in these 
days than the re-establishment of legal philosophy in professional and civic 
life,” and he expresses the hope that “students of law and government will dis- 
cover some things in this book which add point and direction to their efforts 
to prepare themselves for worthy careers.” This disarming attitude somewhat 
belies the serious argument which follows, for in the course of these three 
lectures Professor Hall surveys current legal theories with an experienced and 
critical mind before selecting the elements which he builds into his own concept. 

In formulating his theory of the nature of positive law, Professor Hall 
follows the stoics in believing that “the contemporaneous political ideal” is part 
of its essence. Since the ultimate political valuation of our culture is the 
democratic ideal, this must be included in the definition of positive law. Law 
as a mere power norm is thus rejected, and traditional natural law theories are 
“corrected” by relating them to the democratic notion of government by consent 
and all that that implies in the way of the democratic process and a bill of rights. 
Positive law consists of hypothetical-imperative judgments, the formal source 
of which is the maximum power centre of society, but which represent the 
coalescence of the legal rules with value, i.e. conformity to ethical principles, 
and self-rule—the distinctive quality of the democratic state. 
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Such an approach gives us a definition of law that has many attractive 
qualities, but is essentially subjective. Not all his readers will follow Professor 
Hall on his comforting journey, but all will respect his reason for embarking 
on it and will find stimulation in his comments by the way. 

F. R. Scotr 
Faculty of Law 


McGill University 


Stephen’s Digest of the Criminal Law (Indictable Offences). Ninth edition by 
L. F. Srurce. London: Sweet & Maxwell; Toronto: The Carswell Co. 1950. 
Pp. xviii, 580. $9.50. 

Russell on Crime: A Treatise on Felonies and Misdemeanors. Vols. I, 11. Tenth 
edition by J. W. C. Turner. London: Stevens & Sons [Toronto: The 
Carswell Co.]. 1950. Pp. civ, 1-942; viii, 943-1961. $42.00. 


Or these two classics on English criminal] law, the first in its ninth and the 
second in its tenth edition, only Russell calls for extended comment. The last 
edition of Stephen was published as recently as 1947 and the occasion for the 
present edition appears to be the passing of the Criminal Justice Act, 1948 
which, by abolishing penal servitude and whipping and altering the system of 
probation, made necessary the rewriting of chapter 5, the chapter on “Punish- 
ments”; all other changes in the text are of a minor nature. All the changes, 
taken together, do not seem to justify the issue of an entirely new edition; 
perhaps the publishers of Stephen will in future follow the lead given by the 
publishers of the new Russell and perform the real and necessary service of 
keeping the text up to date by the modern method of issuing supplements from 
time to time. 

The new editor of Russell is Mr. J. W. C. Turner of Cambridge who is 
already well known as the author of some of the most thoughtful and provoca- 
tive articles in the field of criminal law. The last edition of Russell (1935), 
like all its modern predecessors, was little more than a heterogeneous mass of 
cases, nisi prius rulings, and dicta stacked one on top of the other without 
regard to the date when they were made and without any real attempt to 
deduce principles from them. Because he is a law teacher, Mr. Turner cannot 
help viewing criminal law historically and trying to state principles, and he has 
therefore rewritten a large part of the old Russell and given an entirely new 
flavour to all of it. The following will serve as illustrations. To the most im- 
portant and difficult offences of homicide, theft, and false pretences, he has 
written lengthy historical introductions. As part 1 of chapter 2, “Criminal Re- 
sponsibility,” he has added, under the title of “General Principles,” a 20-page 
account of the historical development and present status of the mental element 
required to constitute a crime at common law and suggests that the present 
confusion in the English law of homicide could be removed by adopting a 
relatively simple formula—which underlies, he thinks, existing decisions—“to 
the effect that what the prosecution must establish is (a) that the conduct of 
the accused person brought about, or contributed in a substantial degree to 
the consequences which amount to the actus reus, (b) that this conduct was 
voluntary and (c) that at the time he was so conducting himself he realized 
that he would or might bring about consequences of that kind.” In the light 
of this principle he has entirely rewritten the chapter on homicide (swelling it, 
by the way, from 70 to 120 pages). On the doctrine of constructive murder, 
which renders guilty of murder a person who in the course of committing a 
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crime of violence accidentally kills another, he spends 30 pages where the 
previous edition spent 5; on the historical side he traces the doctrine from its 
origin to the several Royal Commissions which discussed it during the nine- 
teenth century and the provisions of the Draft Criminal Code of 1879 which 
we in Canada adopted in 1892; on the practical side he gives an exhaustive 
critical analysis of the leading cases, Beard and Jarmain among them. On the 
doctrine of constructive manslaughter, i.e. death caused as a consequence of 
a wrongful act, and on the degree of negligence required to ground a con- 
viction of manslaughter he concludes, after a critical discussion of the cases, 
that “in spite of the confusion in which the law of manslaughter has always 
been involved there has been one main thread running through all the line of 
development in the past two hundred years, namely, the fact that the prisoner 
brought about a death when engaged in what he must have realized was 
exposing someone’s person to the certainty or to the risk of some physical harm. 
It is submitted that this is the canon of liability which should be adopted.” Mr. 
Turner has, in a word, rescued Russell from its old job of being a mere law- 
finder, and, while preserving the qualities which the profession expects from 
a standard text—exhaustive citation of authorities and critical evaluation of 
their effect—he has performed the teachers’ task of recording the direction in 
which the law is going and suggesting the end at which, in his opinion, the 
law ought in principle to arrive. The new Russell is therefore not for practi- 
tioners only—it is required reading for teachers, even those teachers who are 
fortunate, as Canadian teachers are, in having a Criminal Code to teach from. 

Mr. Turner has also brought to the new Russell other valuable insights he 
has acquired in the course of his teaching. He realizes how important it is to 
organize his material properly; much of the new Russell—indeed, al] of the 
new Russell which Mr. Turner has written—is easy to follow and is as pleasant 
to read as a law book can ever be; the rewriting of forgery and the rearrange- 
ment of the chapters on malicious damage to property will do as illustrations. He 
recognizes the existence of periodical writing and often gives references to it; 
that his references to American articles are comparatively infrequent may prob- 
ably be excused on the ground that Russell is for sale to conservative English 
practitioners. And he is a master of concise and accurate statement; contrast 
his statement of the law of insanity with that given in the old Russell which, in 
addition to other defects, did not appreciate the significance of the Codere Case. 

The following criticisms are not of the new Russell but of the frame of refer- 
ence in which Mr. Turner had to operate. First, it is somewhat odd to find 
elaborate disquisitions on mens rea in common law offences, and no more than 
a mere mention of the really pressing practical contemporary problem of mens 
rea in statutory offences; but then Russell does not purport to deal with any 
except indictable offences, and the problems of mistake, vicarious liability, and 
aiding and abetting are confined in practice to modern regulatory statutes which 
create offences triable on summary conviction. Second, it is disquieting to find 
that it takes nearly 2,000 pages and costs ten guineas to state, and then often 
with diffidence, so small a part of modern criminal law and procedure as the 
substantive law of indictable offences; but that is because the English, so curi- 
ously conservative in this respect, have so far refused to adopt the Draft Crim- 
inal Code of 1879 under which Canada, to mention one Commonwealth country 
only, has been living quite happily ever since 1892. And third—and this criticism 
is for the ears of Canadians only—the new and improved Russell is not for 
Canadian purposes any vast improvement over the earlier editions. After all, 
its usefulness has always been limited to common law offences (which are rare), 
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common law defences (most of the defences, e.g. insanity, provocation, self- 
defence and many others being codified) , and those codified offences which are 
sufficiently closely related to English common law and statutory offences to 
render the English decisions applicable in the interpretation of the Canadian 
Criminal Code. For Canadian practitioners, Mr. Turner’s able and scholarly 
writing is quite wasted when he deals, for instance, with larceny and embezzle- 
ment, and with most of the law of homicide; for the Canadian law knows noth- 
ing of “larceny” or “embezzlement” but only of “theft” which, as it is codified 
in section 347 of the Code, is in effect “fraudulent conversion” and the Cana- 
dian law of constructive murder (Code ss. 259(d) and 260) and provocation 
(Code s. 261) is not only clear but is also sufficiently different from the English 
law to render positively misleading any reference to it for the purpose of inter- 
preting the Code sections. This is also true of two of the three learned appen- 
dices which Mr. Turner has added in this edition. The problem in the famous 
Ashwell Case (Appendix 1) does not arise in Canada where theft is defined as 
fraudulent conversion; nor is there any problem in Canada with respect to 

“Malice in Statutory Offences” (Appendix 3), for Canadian draftsmen avoid, 
and quite properly avoid, that slippery word. 

Joun WILuIs 

School of Law 
University of Toronto 


Cases and Other Material on Civil Procedure. By T. E. Atkinson and J. H. 
Cuappsourn. University Casebook Series. Brooklyn: The Foundation Press, 
Inc. 1948. Pp. xxix, 910. $8.50. 


THe presence of at least four casebooks on procedure in the Harvard checklist 
is indication of the place which the subject has in formal law school training 
today. Each of the volumes, of course, has a variable content, depending on the 
law school’s division of duties and upon the methods of the particular editor. 
rhis particular work is designed to deal with the nature and details of each 
step in civil actions from the issuance of the first process through to appellate 
review. It is not a book about remedies and where they may be had. It is not a 
book about jurisdiction. It is a book about writs, statements of claim, replies, 
right to jury trial, etc. Part 1, which we understand is available separately (145 
pages), is an excellent general portrayal of an action—what is done and why— 
together with a review of the English common law forms of action, all illustrated 
by cases and completed by a short discussion of the hierarchy of the courts and 
of the “code system” of simplified pleading now generally in use in the United 
States courts, federal and state. This part not only gives an introduction to what 
is to come—a plan of the whole before each step is discussed in detail—but 
also places modern procedure in its proper setting with the old common law 
pleading. A student is given an opportunity to see and understand the old in 
a very superficial way, it is true, but at the same time in a way that allows him 
to relate this study to his study of the other cases in his substantive law courses. 
Part 1 is the meat of the book in which each main step is taken separately and 
illustrated fully. Parts mt and rv are merely further refinements of the steps in 
part 1. The third part deais with equitable remedies and procedures. The editors 
state that their principal reason for dealing separately with these problems is 
to facilitate the students’ grasp of the whole procedure. The fourth part adds 
complications, e.g. joinder of parties, interpleader. 
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Throughout, the emphasis is upon a thorough grasp of what each step in the 
procedure is designed to fulfil. There is much substantive law of procedure— 
much of that portion of procedure which a law school can effectively give to 
a student. With a thorough grounding in this aspect of the problem, the task 
of applying these fundamentals to the rules of practice of any particular state 
or court should follow naturally. But it is not the task of a law school to do the 
latter. Only experience in actual practice can supply this technique. 

Dr. Atkinson and Dr. Chadbourn are to be congratulated upon this volume. 
It is not a work of major reference, but a casebook—a teaching tool. It is not 
overburdened with citations for further reading—there are sufficient. In the 
hands of a provocative instructor it will do much to keep our pleadings and 
our thinking on the point without technicality but with precision. 


GiLBert D. KENNEDY 
Faculty of Law 
University of British Columbia 


Cook’s Cases and Materials on Equity (one volume edition). Fourth edition 
by M. T. Van Hecke. American Casebook Series. St. Paul, Minn.: West 
Publishing Co. 1948. Pp. xxvii, 1192. 


Equity is a large subject. Its treatment in law schools varies to some extent. 
The law school course entitled “equity” has, however, come to include, largely, 
a discussion of equity’s remedial procedures. The remedies of injunction and 
specific performance regularly find their place in such a course. Sometimes a 
considerable portion of the course is devoted to a discussion of real property 
covenants. On other occasions, there may be an introduction to the vast portion 
of equity embraced in the concept of the trust. The selection is a matter, to a 
large extent, of law school curriculum management. A casebook on equity, 
therefore, has to be read in the light not only of its utility as a law school in- 
structional tool, i.e. as a casebook, but also of its place in a law school’s cur- 
riculum. 

The appearance of the fourth edition of this book twenty-five vears after its 
first publication is excellent tribute to the place it has found in the law schools 
of the United States. The American Casebook Series lists Cook as one of its two 

casebooks on equity. The other book, McClintock’s, published in 1936, has a 
different approach but treats largely the same material—the remedies of in- 
junction and specific pe rformance. There are at least three other casebooks on 
equity in other current “casebook” series. Some, as with Cook, emphasize the 
remedy, its availability and limits. Others, as with McClintock, emphasize the 
place of equity, and particularly equitable remedies, in substantive law. Thus 
Cook is a book on injunctions, bills of peace, interpleader, quia timet, declara- 
tory judgments, specific performance, restitution (largely reformation and 
rescission), while McClintock is a book on the place of equity in contracts 
(specific performance, relief against fraud and mistake, reformation), property 
(equitable ownership, liens, servitudes, injunction, etc. to protect), personal 
interests, and public interests. The subject matter is the same, the approach is 
different. It is difficult to say that one is better than the other. It is natural to 
prefer the latter because it ties in with the substantive law divisions of contract, 
property, tort. In so far as these are arbitrary divisions for teaching purposes 
the preference is groundless. But in so far as these divisions (a) follow a natural 
division of human interests, and (b) become the basis of legal analysis of and 
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research upon problems involving a conflict of interests, then the preference for 
the second method would appear to be based upon a sounder foundation. We 
prefer it, provided a student is not led to think that a particular remedy may 
never be used in other branches of the substantive division when he has studied 
it in one particular branch only. 

Cook is a large book, with much useful material in it: a short historical intro- 
duction (15 pages) followed directly by cases and comment on the remedies 
discussed. The historical introduction and the comment consist almost entirely 
of quotations from textbooks and periodical literature. Dr. Van Hecke is to be 
congratulated upon the new material added to the book in this edition. Every 
portion has had attention. The inclusion of the periodical literature is an excel- 
lent contribution, especially where suitable cases may not be available—e.g. the 
use of the injunction to protect political interests (pp. 190-1). There are also 
many references where the student may do further reading. 

In an otherwise well-arranged and useful book, we must note one character- 
istic which may or may not be rectified by individual instructors. After the 15- 
page historical outline which is largely a note on equity in the English, 
Canadian, and United States federal and state courts, the student is plunged 
immediately, in the first chapter on the injunction, into the adequacy test as 
the basis of the availability of the remedy of injunction. This is characteristic 
throughout—the emphasis is not upon the nature of a particular remedy but, 
almost assuming a knowledge of this, the author devotes practically the whole 
book to a discussion of when and where the remedy named can be used. This 
is not a serious matter where the student has had or has been given to read 
something of how equity worked and how its remedies worked—what they 
actually were, and not merely when they could be had. The problem is largely 
a further illustration of the deficiencies of the case system in the abstract. As a 
part of the tools of instruction, the system is admirable. However, there is a 
question whether this problem of “when and where” without “what” is not more 
than one of the use of tools, but gives rise to the same difficulty noted earlier 
in this review with respect to organization of material—the student can tell 
you when and where any particular remedy is available, so far as the cases show, 
but can he advise a client, who knows nothing of the rules and division of law, 
what remedy to choose, and having selected his remedy, whether that remedy 
will be effective? There is no easv road out of the difficulty. We raise it merely 
to direct attention to it once more and to hope that whatever may be done to 
help will not be overlooked. i i alias 
Faculty of Law 
University of British Columbia 


Justice and Administrative Law: A Study of the British Constitution. By W. A. 
Rosson. Third edition. London: Stevens & Sons: Toronto: The Carswell 


Co. 1951. Pp. xxxiii, 674. $6.25. 


By the time a legal work reaches the third edition its merits and demerits have 
been thoroughly canvassed and little is left for a reviewer to say unless fresh 
ideas or new material have been added. Three of the eight chapters of the 
latest edition of Dr. Robson’s Justice and Administrative Law have to some ex- 
tent been rewritten. Thus chapter 3, in which the reader is taken on an extended 
tour of the important administrative tribunals exercising “judicial” functions in 
England, has been altered to accord with the major changes resulting from the 
Labour government’s socialization and welfare policies. Chapter 6, which deals 
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with the Report of the Committee on Minister’s Powers, has been slightly cur- 
tailed, and a certain amount of new material has been added to chapter 7, 
“Attitude of the Judicature.” 

These changes reflect what Dr. Robson calls the “remarkable rate of growth” 
of administrative law in England, but they do not affect the aim of the author 
which is to examine in detail the nature and scope of the judicial functions 
exercised by administrative tribunals, to analyse the causes for the transfer of 
these functions from the courts, and to evaluate the advantages and disadvan- 
tages resulting therefrom (p. xii). Nor do they affect the recomme ndations, first 
put forward in 1928, for the improvement of administrative justice: “ 
nothing has occurred which makes me believe that my original proposals re quire 
substantial change” (p. 631). The author remains the strong advocate of “an 
institutional framework within which administrative decisions of a judicial char- 
acter would be reached” (p. 427). In other words the third edition merely 
brings the second up to date. To say that, however, is not to deprecate the value 
of the book in any way. The fact that a new edition was published just four 
years after the second is concrete evidence of the place which this work has 
found in the minds of those concerned with the subject. Although the present 
edition contains little in the way of new thought or material a few comments 
on the chapters which have been revised seem warranted. 

In this reviewer's opinion the most valuable part of the book is the detailed 
examination of the scope of judicial powers exercised by public administrative 
bodies. The survey occupies 227 pages and constitutes a remarkable record of 
the place and importance of the tribunal in Britain. One cannot but be im- 
pressed by the enormous variation in the character and complexity of the bodies 
portrayed. Their strengths, weaknesses, intricacies, dangers, and advantage s are 
skilfully reviewed by the author. Of partic ular interest, at least to this reviewer, 
are the national health service tribunals, in reference to which Dr. Robson has 
this to say: “The complexity of this labyrinthine system of adjudication is fan- 
tastic” (p. 143). A complaint, for example, against a medical practitioner may 
go through six separate tribunals before a final decision is reached. Canadian 
readers will also be interested in the agricultural land tribunals which serve as 
an excellent illustration of the extent to which Britain has become socialized. 
These tribunals are set up under the Agriculture Act, 1947, the basis for which 
is the idea that efficient cultivation and good management of the land is of 
paramount importance to the “state” and “the rights of both landlords and 
tenants are subordinated to this communal need” (p. 292). The tribunals ad- 
ministering the Act are, therefore, concerned with “the question whether an 
owner or occupier of agricultural land is or is not fulfilling his responsibilities 
towards the nation by managing his estate or cultivating the land with a reason- 
able degree of efficiency” (p. 292). 

Of greater interest, however, is the trend apparent in some of the later legis- 
lation towards the establishment of a uniform system of “administrative courts.” 
In the first place there are visible signs of the formation of a general framework. 
At the bottom is the administrative officer charged with carrying out the scheme. 
From his decisions an appeal lies to an appeal tribunal consisting of three per- 
sons, with a further right of appeal in some instances to an umpire, commission 
or commissioner. This pattern is particularly noticeable in the case of the social 
insurance, agricultural land, and nationalization compensation tribunals. 
Secondly, the composition of tribunals is becoming more uniform. The tendenc y 
seems to be towards the creation of tribunals consisting of a legal chairman, 
generally appointed by the Lord Chancellor, and two others representing 
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affected interests, such as employers and employees or landlords and tenants, 
these latter persons being appointed either by the Lord Chancellor or the de- 
partments or ministers concerned. Very often the appointme nts are made from 
panels chosen beforehand. The tribunals for children’s homes, independent 
school tribunals, and the London Building Tribunal, Lands Tribunal, Agricul- 
tural Lands Tribunal, and National Insurance Tribunal, among others, illus- 
trate this trend. Thirdly, the same tribunals or personnel thereof are to some 
extent being used for different tasks. Thus the National Insurance Tribunal, 
some of the industria] injuries tribunals, the Reinstatement Tribunal, and the 
National Service Hardship Committee, although appointed by different bodies 
or persons, are composed, in the main, of the same personnel. 

It must not be supposed that this pattern of development is to be found in 
all the tribunals reviewed by Dr. Robson, nor even in a majority of them. Its 
appearance, however, even among a minority of the host of structures existing 
in Britain today is significant and encouraging. It is a little surprising, and dis- 
appointing, not to find more discussion and analysis of this development espe- 
cially when one considers that the author has long been the champion of 
system of administrative courts. More consideration might well be given this 
matter if another edition is planned. 

Some of the reviews of the second edition took exception to the contents of 
chaper 6, which deals with the proceedings before and the report of the 
Donoughmore Committee. Perhaps as a result of this criticism, the chapter has 
been slightly curtailed by excluding some of the excerpts (and comments 
thereon) of the evidence adduced before the committee. Despite this curtail- 
ment a perusal of the chapter still leaves one with the feeling that the author is 
much too intent on self-vindication. One can only wish that he had carried his 
own recognition that “that celebrated inquiry may now be regarded as mainly 
of historical interest rather than of contemporary interest” (p. xvi) a good deal 
further than he did. 

The scant treatment accorded judici ial review in chapter 7 was likewise sub- 
jected to criticism in previous reviews. The present chapter has been extended 
to some extent. Thus cases rel: ting to pension appeals and rent tribunals have 
been added, and the section on “Judicial Review Considered” is more de- 
veloped, although the conclusion reached in 1947, that judicial review is at the 
best superficial, has not changed. This theme is carried forward in a new sec- 
tion, “Decline of Judicial Control,” and culminates in a more expanded con- 
clusion wherein the continued evolution of administrative justice in England as 
a separate system is advocated, a conclusion, incidentally, to which Dr. Schmitt- 
hoff takes strong exception (see (1951) 29 Canadian Bar Review 469). These 
additions, interesting as they are, do not answer the criticisms previously levelled 
at this chapter, but nothing can be gained by adding to what has already been 
said on this subject (see for example (1948) 26 Canadian Bar Review 739; 
(1949) 8 University of Toronto Law Journal 144), save perhaps to point out 
that the reference (p. 479) to Wilson v. Esquimalt and Nanaimo R. Co., [1922] 

A.C. 202 is somewhat misleading. Seldom has a body called upon to exercise 
“judicial” functions been given greater leeway by a court than the tribunal in 
question in that case. It is odd, too, that the famous Yaffe Case could be con- 
sidered without some reference to the equally famous Lockwood decision. It is 
only fair, however, to recapitulate briefly Dr. Robson’s views on the question of 
judicial review. These were expressed in a review of the second edition of Gell- 
horn’s Administrative Law: Cases and Comments (see (1948) 64 Law Quarterly 
Review 402). The author is disturbed by the “narrow vocational approach” to 
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administrative law exhibited in many of the American case-books. ““The case- 
books imply,” says Dr. Robson, “that administrative law consists almost entirely 
of judicial decisions related to delegated powers . . . and judicial review of 
administrative determination. . . .” (p. 402). “Cases can only be studied 
against a much broader background of legislation and administrative practice” 
(p. 404). There is much truth in these remarks. The tendency on this side of 
the water is to give undue emphasis to the problem of judicial review. On the 
other hand it can be said with equal certainty that Dr. Robson strays too far 
in the opposite direction. This is probably accounted for by the fact that the 
author is writing from the political scientist’s point of view rather than the 
lawyer’s. While, viewed in this light, chapter 7 is adequate, the lawyer and 
teacher looking for guidance in this difficult and complex part of administrative 
law are, understandingly enough, bound to be disappointed. 

By pointing out what he considers to be the shortcomings of a book and 
failing to give more emphasis to its good points a reviewer may easily create a 
false impression in the minds of the reading public. It would be most unfair to 
Dr. Robson if this review were so construed. Despite the limitations noted, 
Justice and Administrative Law continues to occupy a leading position among 
Commonwealth works dealing with administrative tribunals exercising judicial 
powers. It still remains a “must” for all those concerned with public adminis- 


tration. } 

G. W. REEp 
Faculty of Law 
University of Alberta 


The English Government at Work, 1327-1336. Edited by W. H. Dunnam Jr. 
Local Administration and Justice, II]; Mediaeval Academy of America 
Publication 56. Cambridge, Mass. 1950. Pp. xviii, 285. 


Tus volume brings to a conclusion the enterprise begun about 1930 by the late 
James F. Willard, and carried on by W. A. Morris, J. R. Strayer, and the editor 
of the volume under review, W. H. Dunham Jr. The first two volumes were 
concerned with the central administrative and fiscal departments of govern- 
ment. This final volume was intended to cover local administration and justice, 
but only seven of the intended ten chapters have been written. These chapters 
are concerned with “Manors and Temporalities” (by W. Ault), “Royal Mints 
and Exchanges” (Alice Beardwood), ‘“‘Mines and Stannaries” (L. F. Salzman), 
“Boroughs” (E. T. Meyer), “Shire Officials: Coroners, Constables and Bailiffs” 
(Helen Cam), “Shire Officials: Keepers of the Peace and Justices of the Peace” 
(B. H. Putnam), “Justices of the Assize” (Mary Taylor), and “The Court of 
Common Pleas” (N. Neilson). 

For a penetrating brief analysis of the whole enterprise, the reader is referred 
to the introduction by Mr. Dunham. The general verdict of medievalists must 
probably be this: the larger ambition of Willard, namely to present a functional 
picture of the English government in some form of synthesis, as it existed at a 
given moment, has failed, but in seeking to realize it he and his successors have 
presented the scholarly public with a very useful book of reference. Here is no 
key to the inner mysteries of the constitution, not even a coherent picture of the 
government as a whole, but a collection of information which no research stu- 
dent will be able to overlook. 

From the outset, of course, this volume was crippled by the absence of that 
study of the Exchequer, the linchpin of local government, which was to have 
occupied a central place in volume II. The absence of a chapter on the King’s 
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Bench is a relatively minor failing after this. The authors of the volume have, 
as Mr. Dunham rightly remarks, “kept faith” to the best of their ability. Their 
concern is with royal government in the localities, not with the activities of 
local liberties, and the reader will learn nothing of manorial or baronial adminis- 
tration as such, but a very great deal about the royal keepers, from Mr. Ault’s 
essay. Similarly, though less skilful in execution and regrettably far less in- 
formative on the personnel, Mr. Meyer’s article on boroughs is carefully con- 
fined to those acts of government set in motion from above. 

Miss Cam and Miss Putnam both escape the limitations of their assignments, 
though in different ways. The former ranges freely over the thirteenth and 
fourteenth centuries and thereby gives us another of her excellent and readable 
essays on local government; whereas Dr. Putnam hardly writes of justices of the 
peace at all (for they were in eclipse in this period) but gives us a most inter- 
esting account of the experiments in alternative means of keeping the peace 
undertaken (in part) by Scrope C.J.K.B., whose authority in this period 
she helps to elucidate. Miss Putnam, it should be added, also helps to fill one 
lacuna by giving us some pages on the King’s Bench. 

Where they occur in this book, and in the best chapters they are frequent, 
the studies of personnel are its most interesting feature and the most hopeful 
line for future enquiry. While adding his congratulations to the editor in con- 
cluding a formidable task, this reviewer would like to suggest with due diffidence 
that the best thing now for medieval scholars to do is to get back to the fruitful 
job of tracing the evolution of institutions and the _Persons who made and ran 
them. It has been useful to pursue the mirage of a “cross section” of institutions 
if only to add some small pieces of information about the growing tendrils of 


the living plant. 
sP M. R. PowicKe 
University of Toronto 


The Rational Basis of Contracts and Related Problems in Legal Analysis. By 
M. Ferson. Brooklyn: The Foundation Press, Inc. 1949. Pp. ix, 330. $4.00. 


PROFESSOR FERSON writes in his Preface: “ “Back to fundamentals’ may be an 
overworked phrase; but in the law of contracts some troublesome problems 
become simple when due regard is had for elementary ideas.” In accordance 
with this belief he presents us with a clear, logical analysis of the formation of 
contract, the doctrine of consideration, the nature of contract obligation, and 
the liability of masters and principals for the acts of their servants and agents. 

In developing his thesis the author begins with the observation that within 
certain limits the law allows individuals to effect changes in their legal relations. 
From an examination of the legal requirements for transacting such change 
through gift, barter, executed sale, contract, and the creation of the agency 
relationship, he concludes that there are two factors common to all forms of 
legal transactions: (i) a definition of the terms of the proposed transaction 
and (ii) a juristic act, meaning an act by which a person indicates his consent 
to be bound by the transaction as defined. These factors are treated as funda- 
mental and are used as the basis for an inquiry into the law relating to offer 
and acceptance, the doctrine of consideration, voidable contracts, conditions 
and warranties, and the liability of principals for the acts of agents. 

Many of the confused or anomalous doctrines of the common law are revealed 
and explained by the author in a manner that demonstrates the value as well as 
the soundness of his views. Curious and unharmonious common law rules re- 
garding “crossed offers,” revocation of offers by death, communication of ac- 
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ceptance, consensus ad idem, the negation of third-party rights in contract, 
and the rule in Foakes v. Beer are traced to their origins and their logical 
defectiveness is made apparent. Similar clarification is lent to the confusion that 
persists in the law with regard to the acquisition of rights under a voidable 
contract, the effect of misrepresentation and fraud on contractual obligations, 
and, finally, the liability of principals for acts of agents beyond the scope of their 
authority. Cases drawn from nearly every common law jurisdiction are used to 
illustrate each point, and to demonstrate that in one or more common law juris- 
diction the case law has developed in the direction favoured by the analvsis 
presented. 

Today the tendency is to abandon legal analysis and to evaluate and criticize 
the law according to the success with which it functions. Those persons who 
still consider the value of analysis in a discussion of legal problems will be at- 
tracted by the clarity and reason that characterize this book. 


School of Law F. E. LaBrie 
University of Toronto 


Russell on Arbitration. Fourteenth edition by E. Werron. London: Stevens & 
Sons [Toronto: The Carswell Co.]. 1949. Pp. li, 537. 


Tue fourteenth edition of this well-known work marks the centenary year of 
the first edition by the author, Frank Russell, and will be cordially received by 
the profession. It maintains the high degree of excellence which has character- 
ized previous editions, and incorporates the cases decided and the changes in 
the law made since 1935, while interfering as little as possible with the general 
arrangement of the work. Although certain portions of it deal with statutory 
enactments and procedure which have no application to Canada, Russell is still 
a recognized authority on the general principles of the law of arbitration, and 
is habitually consulted by bench and bar alike. 

The book is based principally on the Arbitration Acts 1889 and 1934 (U.K.). 
The provisions of the former have been substantially enacted in several of the 
Canadian provinces; but the 1934 Act, while making certain alterations in the 
general law, is concerned mainly with the expediting of arbitration proceedings 
in England. It has no application in Canada, and in reading Russell the Cana- 
dian lawyer must bear this in mind. 

The precedents in Appendix 1, particularly submissions and awards, should 
continue to prove of particular value to the Canadian practitioner; and in the 
opinion of this reviewer, Russell should find a place in the office of every prac- 
tising lawyer. The work includes a comprehensive index; and a word of praise 
is due to the printers for the excellent job they have done. 


Vancouver, B.C. FREDERICK READ 


For a period of nearly thirty years Sir Cecil J. B. Hurst has enriched inter- 
national legal literature with his clear and descriptive articles on various sub- 
jects. As editor and founder of the British Year Book of International Law, 
judge and President of the Permanent Court of International Justice, member 
of the Permanent Court of Arbitration at the Hague, legal adviser to the British 
Foreign Office and lately Chairman of the United Nations War Crimes Com- 
mission, Sir Cecil’s association with international law and related institutions 
bespeaks itself the value of his contribution. Accordingly, in commemoration 
of his eightieth birthday, it was decided at Cambridge, under the stimulation 





356 Tue University oF Toronto Law JouRNAL 


of Professor Lauterpacht, to collect and publish his works under one title 
(International Law: The Collected Papers of Sir Cecil Hurst, London, Stevens 
& Sons [Toronto: The Carswell Co.], 1950, ix, 302 pp., $6.25). The result is 
a volume in four parts containing his presidential addresses, republication of 
his articles in the British Year Book of International Law, papers read before 
the Grotius Society, and, finally, his course of lectures, delivered at the 
Academy of International Law, on diplomatic immunities. 

Although it cannot be maintained that in any of his articles may be found 
startling suggestions or novel implications—indeed the articles are not edited to 
bring them up to date—his style, wealth of knowledge, and experience dis- 
tinguish and give them a classical aura. Now conveniently collected in one 
volume, his essays will serve as a constant reminder of a life richly and inex- 
haustively spent in a field of law that could well afford to include many more 


of his kind. [J. Henpry.] 


The Double Taxation Conventions: Supplement to Volume I, Taxation of 
Income by F. E. Kocu (London, Stevens & Sons [Toronto, The Carswell Co.], 
1950, xv, 185 pp., $12.50) brings up to date the learned author’s earlier work 
on the double taxation conventions relating to the taxation of income (reviewed 
in (1949) 8 University of Toronto Law Journal 180). The early appearance 
of a large supplement is evidence of rapid changes and development in an 
increasingly important field of taxation law affected not only by international 
agreement but by the changes in the local law and administration of the mz any 
countries concerned. The present volume contains the text of the recent double 
income tax conventions of the United Kingdom with New Zealand, the Nether- 
lands, Sweden, and Ireland. In addition it covers recent developments under 
the conventions between Great Britain and the United States, Canada, and 
Australia. Nothing has been added to the author’s general treatment and review 
of double taxation, its problems and methods for their solution. It is at once 
apparent that the Supplement contains little of value to the Canadian legal 
practitioner. It does, however, indicate the present position respecting double 


taxation in Great Britain. [F. E. LaBrie. ] 


It is late in the day to protest against judicial review, vet Professor Commager 
(Majority Rule and Minority Rights by H. S. Commacer, The James W. 
Richards Lectures in History, The University of Virginia, New York, Peter 
Smith, 1950, 92 pp.) does not hesitate to reopen the argument. In this brilliant 
monograph, reissued after seven years, will be found some profound observations 
upon the right of courts to upset statutes. Judicial review is based on the as- 
sumption that the people cither do not understand the constitution or will not 
respect it, and that the courts do understand and will respect it—an assumption 
the author demolishes by a combination of a priori reasoning and historical 
analysis. He shows how much more the courts have done to protect the privi- 
leged few rather than the underprivileged, and how dangerous it is for a people 
to substitute legal battles for political decisions. At a time when Canadians are 
debating the adoption of a bill of rights, which would increase the area of 
judicial review by creating new limitations on governments, the ideas of Pro- 
fessor Commager deserve special attention. Though he may at times overstate 
his case and omit some relevant consideration, he never fails to be challenging. 


[F. R. Scorr.] 


Cases on Contract (by E. W. Patterson and G. W. Gos eg, third edition, 
University Casebook Series, Brooklyn, The Foundation Press, 1949, viii, 1132 
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pp.) is now well recognized and its appearance in a new edition will be wel- 
comed by teachers of the law of contract. The learned authors have indicated 
the most recent developments in the law of contracts with the addition of cases 
drawn from every common law jurisdiction. In following the best traditions of 
case law teaching, the cases are selected and arranged to reveal the nature of 
each problem rather than to answer every problem according to the law of any 
particular jurisdiction. [F. E. LaBrie. ] 


We had an opportunity in the last issue of the JouRNAL to review favourably 
volume IV of the Records Branch of the Wiltshire Archaeological and Natural 
Science Society which is carrying out, with other local societies in England, an 
invaluable work. We have pleasure once again to welcome another volume ( List 
of Wiltshire Borough Records Earlier in Date than 1836, edited by M. G. Rath- 
bone with an Introduction by R. B. Pugh, Records Branch, vol. V for the year 
1949, Devizes, pp. xiii, 108). In the Introduction, Mr. Pugh carefully examines 
some points in the history of the Wiltshire boroughs and explains the reason for 
the selection of the ten boroughs whose records are listed. The development of 
each of these boroughs is succinctly traced, the lists have been carefully pre- 
pared, and in every case reference is given if any of the documents have been 
printed in any form or discussed or used by writers. Students have thus available 
a careful guide if they wish to consult any of the documents. The publication 
is of distinct value especially in connection with parliamentary and municipal 
governments and adds another contribution to that great history of English law 
which must one day be written. We again congratulate Wiltshire on its con- 
tinued activities, and we are grateful to the enthusiastic band who are making 
its records known. We only wonder if the documents referred to in this volume 
are carefully preserved. There seem to be no uniform rules of custody or safety. 

[W.P.M.K. | 

The Place in Legal History of Sir William Shareshull, Chief Justice of the 
King’s Bench 1350-1361: A Study of Judicial & Administrative Methods in the 
Reign of Edward III, by B. H. Putnam (Cambridge Studies in Legal History, 
London, Cambridge University Press [Toronto, The Macmillan Company of 
Canada Limited], 1950, xviii, 328 pp., $5.75), is an important study, not only 
of the life and work of a distinguished Chief Justice, but also of law-making 
and judicial administration in the reign of Edward III. It is written for the 
expert, and is a little austere in presentation; but it is full of information about 
a little-known period of legal history. The age of Edward III has not received 
much attention from legal historians since the work of Plucknett and Ehrlich, 
and it still abounds in problems, especially of statutes and their interpretation, 
and the development of both equity and common law. Many of these questions 
are discussed incidentally in this volume. There are, for example, chapters on 
legislation and legal doctrine, as well as on law enforcement and public affairs. 
Altogether, the work is almost definitive in its treatment of Shareshull, and in- 
dispensable for legal development in the period covered by Shareshull’s life. 

[B. Wirkinson | 

The Formative Era of American Law (New York, Peter Smith, 1950, pp. xii, 
188, $3.00) is a reprint of one of Roscoe Pound’s classics in which he traces the 
four major sources of common law development in the formative era: natural 
law; legislation; judicial decision; and doctrinal writing. Most of what is said 
here can be found in Pound’s other writings, but this volume has to a particular 


degree his felicity in bringing together many divers legal developments under a 
few guiding ideas. [W.F. | 
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We can welcome Bernard Spilsbury: His Life and Cases (by D. G. BRowNE 
and E. V. Tu.ett, with a Foreword by W. B. Purcnasg, illustrated, London, 
George Harrap & Co. Ltd. [Toronto: Clarke, Irwin and Company], 1951, 
422 pp., $5.00). From many points of view, it is most interesting. It was in- 
evitable that such a book should be written, and it is fortunate that the authors 
have had at their disposal al] Spilsbury’s private and official papers. It gives us 
a very special view of the changes of attitude by judges, courts, and lawyers 
towards pathology and medical jurisprudence brought about largely by Spils- 
bury’s lifelong devotion to these subjects. He found them, as a young man, 
under real suspicion and, indeed, contempt. He raised them to an essential and 
abiding position in legal administration. He took part, from the Crippen case 
on, in almost all the criminal trials of the period, and he established a reputation 
as one of the wisest, most scientific, and objective witnesses. No one who has 
seen him in court or read the record of these cases can fail to be impressed by 
his skill. Above all, there emerges a clarity of expression, a devotion to truth, an 
almost uncanny, and unsought, contact of minds—witnesses, juries, lawyers, and 
judges—which raised the trials in which he took part into as cold and unbiassed 
procedures as the human mind can reach. Besides all this, there is the constant 
round—thousands of autopsies and consultations, and the amazing records in 
his card-indexes of every case and activity. All this appears in full detail— 
perhaps over-full—in this book. It is uneven, and those of us who have know!l- 
edge of the great cases will be somewhat irritated by their compressed de- 
scription. The book, however, is never dull and this says a good deal for the 
authors who have so studied their material that interest always survives their 
methods and style. Most interesting are certain very human chapters on 
Spilsbury as others saw him—bench, bar, doctors, students, police, coroners. It 
is true that the authors throughout draw attention to his fine and generous and 
humane character, which his public reputation tended to obscure; but these 
sections gather up and put in relief the human side. Indeed, if we would offer 
any severe criticism, it is that the “cases” almost overshadow the “life.” At any 
rate, the book ought to form part of every judge’s, lawyer’s, and student’s 
library. And it ought to do much in fostering those aspects of criminal investiga- 
tion to which Spilsbury brought permanent distinction and inspiration. 


[W.P.M.K.] 
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L. W. HouLpEeNn D. T. BENNETT 


ArTuuR B. PATTERSON 








LANG, MICHENER, DAY & CRANSTON 


BARRISTERS & SOLICITORS 


BANK OF MONTREAL BUILDING 
50 KING STREET WEST, TORONTO 


| 


D. W. Lance, Q.C D. R. Micuener, Q.C. 
Harovp S. Day R. A. CRANSTON 

J. H. O. Pepprer Dantet A. LANG 
STUART P. PARKER HELEN TEDMAN 


M. L. Tyrwutrt-DrRAKE 





Cable Address: “LameEr” Telephone: WA. 2931 

















TORONTO 


MACKENZIE, SAUNDERSON, WOOD & GOODCHILD 


| 

| 

| BARRISTERS AND SOLICITORS | 
| 


STAR BUILDING, 80 KING STREET WEST 
TORONTO 1, CANADA 





KENNETH F. MACKENZIE, Q.C. Grorce S. SAUNDERSON, Q.C. 
Hucu S. MAcKENziE, Q.C. J. HaroLp Woop 
Joun W. F. GoopcHiLp Jan A. B. MACKENZIE 
Cable Address: “CoNN1AcH, TORONTO” 





TORY, MILLER, THOMSON, HICKS, ARNOLD & 
SEDGEWICK 

| BARRISTERS AND SOLICITORS 

| 50 KING STREET WEST TORONTO, CANADA 


|. S. D. Tory, Q.C. 
J. A. F. MILier, Q.C. R. V. Hicks R. M. SEDGEWICK, JR. 
]. H. THomson, Q.C. E. G. ARNOLD W. A. CoBBAN 
, W. J. WHITTAKER D. R. WarpLaw 
Counsel 
Cecit A. Wricnt, Q.C 





Telephone: EM. 6-7801 Cable Address: “JONTOR” 


OTTAWA 


SMART & BIGGAR 


BARRISTERS & SOLICITORS 


VICTORIA BUILDING OTTAWA, CANADA 


Counsel in Patent, Trade Mark and Copyright Causes 


Supreme and Exchequer Court Agents. | 
CHRISTOPHER Rosinson, Q.C Eric L. MEDCALF 

' . 

| MELviLLE B. Gornon, Q.C Russect S. SMART 


MONTREAL 
BRAIS, CAMPBELL & MERCIER 
ROYAL BANK BUILDING 
360 ST. JAMES ST. W., MONTREAL, P.Q. 


| F. Puiupre Brass, C.BE., Q.C., M.L.C. Francois Mercier, LL.L. 
A, J. CAMPBELL, Q.C Jacques Lepuc, LL.B. 
Morcan McCammon, B.C.I 


Cable Address: “BRaAGAR” Telephone No.: Harsour 0123 











| BARRISTERS & SOLICITORS 
PRICE HOUSE, 65 ST. ANNE STREET, QUEBEC 
ANDRE TASCHEREAU, LL.D., Q.C. Rocer Letourneau, Q.C. 
RENAULT St. Laurent, Q.C. JEAN-PauL St. Laurent, LL.L. 
C. DoucLas JoHNnston, Q.C Camit Noe, Q.C. 
Yves Pratte, LL.L. Louis Pratre, LL.L. 





MONTREAL 





| McMICHAEL, COMMON, HOWARD, KER & CATE 
ADVOCATES, BARRISTERS AND SOLICITORS 
THE ROYAL BANK BUILDING, MONTREAL 1 


Cable Address: “JONHALL” P.O. Box 250 PLace p’ARMES 
Ropert C. McMicuaet, Q.C. Tuomas H. Mon1comery J. Ancus Ocnvy, Q.C. 
Tuomas R. Ker, Q.C. Brock F. CLarke Joun G. Porteous, Q.C. 
Lionet A. Forsytu, Q.C. Rosert E. Morrow Joun pe M. Marter, Q.C. 
PauL GAUTHIER Wituiam S. TyNnpbaALe ANDRE Forcet 

Craupe S. Ricwarpson, Q.C. Frank B. Common, Q.C. Paut F. Renavutt 

F. Camppsett Core, Q.C. Wizeert H. Howarp, Q.C. Joun G. KirmKPaTRICK 

Hazen Hansarp, Q.C. Evprivce Cate, Q.C. Frank B. Common, Jr. 
Grorce H. MontGomMery J. Leicu Bisnop, Q.C. KENNETH S. Howarp 





QUEBEC 
ST. LAURENT, TASCHEREAU, LETOURNEAU, 
JOHNSTON, NOEL & PRATTE 


Rt. Hon. Louis S. St. Laurent, LL.D., Q.C., P.C. 


Cable Address: “LAuRENS” 





GAGNON & DE BILLY 


BARRISTERS & SOLICITORS 


80 ST. PETER ST., QUEBEC 


Hon. OnEstmME Gacnon, P.C., Q.C, VALMORE A. DE BILLy, Q.C. 
JacguEs DE Bixvy, Q.C. GILLes DE Bitty, LL.L 
AnpRE GaGnon, LL.L. Ciaupe Gacnon, LL.L. 


Cable Address: “DUPRE” Quebec 





HALIFAX 





STEWART, SMITH, MacKEEN, COVERT, ROGERS, 
SPERRY & COWAN 
BARRISTERS AND SOLICITORS 
Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 


H. P. MacKeen, Q.C, F. M. Coverr, Q.C. W. M. Rocers, Q.C. 
C. W. Sperry, Q.C. G. S. Cowan, Q.C. R. J. McCreave 
J. W. E. Minco H. B. Ruupe A. L. MacpOoNALp 
COUNSEL: 
J. McG, Stewart, Q.C. C. B. Situ, Q.C. 


A.B.C. Western Union and Legal Codes 














IF 





IT’S LAW REPORTS, DIGESTS OR TEXT BOOKS YOU WANT 


START RIGHT... 


...WITH CARTWRIGHT 


CARTWRIGHT & SONS LIMITED 
LAW PUBLISHERS—LAW BOOKSELLERS 


WA, 2383-4 


24 ADELAIDE ST. E., TORONTO 1, ONT. 


Of Special Interest 
to Lawyers 


INTERNATIONAL REVIEW 
OF CRIMINAL POLICY 


This is a new United Nations peri- 
odical to be published twice yearly, 
in January and July. Issue No. 1, now 
available, features articles on “Inter- 
national Criminal! Statistics” and 
“Work Colonies in South Africa.” 
Single copy, $2.00; annual subscrip- 
tion, $3.50 


THE LIFE AND CASES 
OF MR. JUSTICE 
HUMPHREYS 
By Stanley Jackson. A masterly new 
biography of Sir Travers Humphreys, 
England's greatest living authority 

on criminal law. $4.25. 


THE RYERSON PRESS 
TORONTO 


NOW READY 


KENNY’S 


OUTLINES OF 
CRIMINAL 
LAW 


* 


SIXTEENTH EDITION 
REVISED BY J.W.C. TURNER 


* 


$8.00 


at all bookshops 


MACMILLAN 





UNIVERSITY OF TORONTO PRESS 


Agents for 


UNESCO publications 





Loose Leal Law Keporterd 
The Lau 
Legal Decisions - Editorial Comment 
Complete Coverage 
¢ CH Canapnmm LieareD 


PUBLISHERS OF TOPICAL. LAW REPORTS 


1200 Lawrence Ave. W. Transportation Bidg. 
Toronto, Ont. Montreal, Que. 


RE. 3335 MA. 6054 


oh. 


WILL HELP YOU 


@ Keep abreast of changing trends in law 

w Save Library costs and shelf space 

we Eliminate examination of many other series 

w Find precedents not reported elsewhere (over 1700) 


Our Hire-Purchase Plan enables you to use 
a set as you pay for it. Write for details. 


CANADA LAW BOOK COMPANY LTD. 
76 Pearl Street Toronto 1, Ont. 

















ARE YOU A SUBSCRIBER TO 


CANADIAN 
CURRENT LAW? 


Excerpts from the Canadian Bar Review:— 


“Until the appearance of the first number of Canadian Current 
Law ... no Canadian publisher had met the need of the general 
practitioner for a complete, and yet compact, periodic digest of the 
seemingly endless number of decisions, statutes, orders and regulations. 
This new venture of the publishers of the Canadian Abridgment will 
do much to lighten the labours of everyone who must keep up to date 
in many different branches of the law at once. 


In view of the long-standing need, it seems surprising that no 
Canadian publisher has attempted a monthly digest of this kind before. 


The busy practitioner seldom has time to keep up with the piles 
of reports, services, periodicals and government publications which 
accumulate each month, either partly or wholly unread. The attempt 
of the editors to provide him with a readable digest of all this material 
has been remarkably successful. 

. it is still the best money’s worth that any publisher has given 
the profession in years.” 


Subscription per year: $12.00 to subscribers to the 
CANADIAN ABRIDGMENT ANNUAL 


$15.00 to non-subscribers. 


THE CARSWELL COMPANY, LIMITED 
145-149 ADELAIDE STREET WEST 
TORONTO 1, CANADA 
















Public Service 


Weare very proud of the men and women who 
represent this Company in the field. 

Stress has been laid upon the definite policy 
followed in the development of our field forces. 
This policy is based on the rigid selection and 
thorough training. It is based also on the belief 
that the buying public is entitled to and needs 
now, more than ever before, intelligent, well- 
informed, conscientious advice and service in 
connection with the arrangement of life insurance 


estates, regardless of their size. 


“CANADA LIFE 
$y Msarrance Company 


HEAD OFFICE TORONTO 














SCHOOL OF LAW 


UNIVERSITY OF TORONTO 


ADMISSION 


For admission to the School of Law students must be graduates of the Faculty of 
Arts of this or some other recognized university, or must submit proof of two years’ 


satisfactory academic work after requirements similar to the Ontario Grade XIII 


certificate. 


BACHELOR OF LAWS 


The course leading to the degree of Bachelor of Laws requires full time attendance 
at the School of Law for three years. The courses offered are designed to provide a 
thorough liberal and professional education for persons who contemplate the practice 
of law, who may participate in other ways in the administration of justice, or who may 
deal in public and private affairs where a sound knowledge of law and legal method 


and an appreciation of the nature and function of legal ordering is indispensable. 


A limited number of bursaries are available to students enrolled in the School of 


Law. Application forms may be obtained from the Secretary of the School. 


MASTER OF LAWS 


Candidates must possess a first degree in law from a recognized Faculty of Law. 
All candidates must be in regular attendance for at least one year, pass such examinations 


as may be prescribed, and present a satisfactory thesis 


DOCTOR JURIS 


Candidates for the degree of D.Jur. must possess the degree of LL.M. of this or 
some other recognized Faculty of Law, or equivalent qualifications; must be in regular 
attendance for at least one year, pass such examinations as may be prescribed and 


present a thesis, which is worthy of publication. 


GRADUATE FELLOWSHIPS 


Students qualified for registration in the School of Law for the degree of LL.M. 


or D Jur. may make application for various fellowships not later than March Ist, 1953 


For full information communicate with: 
The Secretary, School of Law, 


University of Toronto 





IMPERIAL 


€sso 


DEALER 


Cita TO STOP FOR 


Your Imperial Esso dealer sells something 
more than your money’s worth. He offers 
you MORE engine protection with Marvelube, 
Canada’s largest selling motor oil... MORE 
for your money with Atlas Tires... MORE 
battery life and starting power with Atlas 
Batteries ... MORE engine pep with Atlas 
Champion Spark Plugs... 


Become a regular customer at your Imperial 
Esso dealer’s. That way he’ll be able to give 
you better service, give you MORE than your 
money’s worth. 


IMPERIAL OIL LIMITED 









BUTTERWORTH 


MAJOR PUBLICATIONS 


HALSBURY’S LAWS OF ENGLAND. 

ENGLISH & EMPIRE DIGEST. 
ENCYCLOPAEDIA OF FORMS & PRECEDENTS. 
HALSBURY’S STATUTES OF ENGLAND. 


ENCYCLOPAEDIA OF COURT FORMS IN CIVIL PRO- 
CEEDINGS. 


WORDS & PHRASES JUDICIALLY DEFINED. 
ALL ENGLAND LAW REPORTS. 


CANADA SUPREME COURT REPORTS. 


All of the above can be supplied for cash or on terms. 


Write for full particulars to: 
BUTTERWORTH & COMPANY 
(CANADA) LIMITED 


1367 DANFORTH AVENUE HArgrave 2588 
TORONTO 6, ONTARIO 











especially for lawyers... 








Taxation in Canada 


By J. Harvey Perry. A leading tax authority gives for the first time 
in one volume a clear, concise, and up-to-date description of the 
Dominion, provincial, and municipal tax structure in Canada. 
“This book will be of wide use.”—Wellington Jeffers. $6.00 









Taxation of Corporate Income in Canada 


By J. R. Petrie. This thorough and reliable book examines the 
really significant problems in the present method of taxing cor- 
porate income and dividends in Canada, the economic effects of 
this method under the present rate structure, and the remedy for 
this situation. $7.00 


and the following UNESCO publications . . . 










Legislation for Press, Film and Radio 


A comparative study of the various regulations affecting the press, 
radio and film industries. With a section on limitations on free- 
dom of expression. $2.00 







Trade Barriers to Knowledge 


A manual of tariff and trade regulations of forty-three countries 
affecting the movement of educational, scientific and cultural 
materials from one country to another. $1.00 









Collective Security: A Progress Report 


A timely and informative report on the history and principles of 
international collective security. Includes a discussion of the 
action of the United Nations, particularly in the Korean conflict. 
With a valuable series of charts summarizing collective security | 
measures in particular cases. By Dr. Andrew Martin, an inter- 

national lawyer. $1.00 


UNIVERSITY OF TORONTO PRESS 











RICHARD DE BOO LIMITED 


Publishers of Authoritative 
Loose Leaf Services, Law Reports, and Law Books 


LOOSE LEAF SERVICES 
Taxation 
Canada Tax Service. Canada Tax Manual. Provincial Taxation 
Service. Canada Succession Duties Service. 


Corporation Law 
Canada Corporation Manual. Ontario Corporation Manual. 
Quebec Corporation Manual. 


Labour Law 


Canada Labour Service. 


Emergency Controls 


Canada Control Regulations Service. Ottawa Letter. 


LAW REPORTS 
Canada Tax Cases. Income Tax Appeal Board Cases. 


LAW BOOKS 


Stikeman: Income Tax Act, Annotated. Gilmour's Income Tax 
Handbook. Words and Phrases, Legal Maxims, Canada. 


MONOGRAPHS 
An address, The Unsatisfied Judgment Fund, by Eric H. Silk, 
Q.C., and a memorandum, The Settlement of Infant Damage 
Claims, by B. Jas. Thomson, prepared for the Canadian Bar Asso- 
ciation, Ontario Legal Education Committee, may be obtained 
free of charge from the publishers by members of the Canadian 
Bar Association. 


RICHARD DE BOO LIMITED 
137 Wellington St. West, Toronto, Ont. 





